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Introduction

Two and a half years have passed since
the World Intellectual Property
Organization (WIPO) adopted the
Development Agenda (DA), considered by
some as an important window of
opportunity for adopting more
development-friendly intellectual property
rules."” The Committee on Development
and Intellectual Property (CDIP), in charge
of developing a work programme to
implement the 45 recommendations of the
DA, is preparing for its fifth meeting at the
end of April 2010. The meeting of the
CDIP offers an occasion to revisit the
meaning and purpose of the DA, look at
what has been accomplished so far and
check whether it is fully consistent with the
United Nations development goals set out
in the UN Millennium Declaration.

The objective of this document is twofold:
first, to explore the relationship between
intellectual property and the right to
development and, second, to advocate a
human rights-based approach to the work
of WIPO. To begin with, development and
the right to development are not the same.
Among policy-makers, development is
commonly associated with (economic)
growth.  According to the former
Independent Expert on the Right to
Development, Arjun Sengupta, the right to
development is an inalienable entitlement
of any human person consisting in the
right to a process “...that allows the
realization of economic, social, and
cultural rights as well as civil and political
rights and all fundamental freedoms by
expanding the capabilities and choices of
the individual...”* (see Box 1).

Box 1: The right to development

The most important legal instruments relating
to the right to development are the
Declaration on the Right to Development of
1986° and the Vienna Declaration and
Programme of Action®, adopted by consensus
at the 1993 World Conference on Human
Rights.

Development and human rights can be
considered as the two sides of an equation.




The United Nations General Assembly has
declared the right to development a top
priority of the UN agenda,® thus making it
a main concern for WIPO as well. As a
specialised UN agency, WIPO needs a set
of guidelines that can help it advance the
right to development in its work. Since the
right to development is a human right
comprising all other human rights, such
guidelines can be drawn from human
rights law. The triangular relation between
intellectual  property, the right to
development and human rights can then
be built as follows: Intellectual property
rights are a legal tool to regulate the
creations of people’s minds to promote the
public good. The right to development is a
goal to be achieved by means of different
tools, intellectual property rights among
others. Human rights provide a set of
guidelines to be followed in order to
realize the goal. It can then be argued that
a human rights-based approach should
inform the economic and legal approaches
used at WIPO.

The paper is divided into three chapters.
The first chapter explores the overall
relation between intellectual property, the
right to development and human rights.
The focus is on why and how human
rights should be used to implement the
Development Agenda. The chapter ends
with three general recommendations for
WIPO delegates and staff members. In the
second chapter, tensions between current
intellectual property rules and human
rights are presented and discussed,
looking specifically into the rights to
health, to food and to education. The
former UN Independent Expert on the
Right to Development, Arjun Sengupta,
highlighted these rights as the ones a
developing country should focus on in the



first place when designing its development
policy. The aim of the third chapter is to
show how a human rights response could
help redress current shortcomings in
intellectual property systems. The chapter
is closed by six specific recommendations
to WIPO delegates and staff members.

A human rights-based
approach to intellectual
property

The Millennium Declaration adopted by
the United Nations General Assembly in
2000 set out an ambitious goal regarding
the right to development. Heads of states
and governments affirmed that they were
“...committed to making the right to
development a reality for everyone and to
freeing the entire human race from want

" and determined to create a national
and global environment “...conducive to
development and to the elimination of
poverty...”.'®  This commitment later
reverberated in  other international
declarations and action plans on
development’  and  eight  specific
development goals, to be reviewed
periodically, were born of the
Declaration.?

The Millennium Declaration specifically
refers to the right to development, which,
as presented in the introduction, differs
from the purely economic dimension of
development. As a specialised agency of
the UN, WIPO is expected to adhere to
UN goals and commitments, including
those of its development organs.™
Therefore, realising the right to
development is also a priority for WIPO.
The organization should then follow
principles and standards that are
consistent with this objective. As
previously argued, human rights make up
such a set of principles and standards.
Hence, WIPO should endorse a human
rights-based approach to enable it to
contribute to the UN development goals.

The adoption of the Development Agenda
within WIPO was a significant milestone in
this respect. Although the document does

not clearly define development and does
not contain any explicit reference to
human rights, it embraces some important
human rights principles. When it reads
“...Norm-setting activities shall: [...] be a
participatory process, which takes into
consideration the interests and priorities of
all WIPO Member States and the
viewpoints of other stakeholders, including
accredited inter-governmental organiz-
ations (IGOs) and NGOs...”**, the Agenda
clearly recognizes the principles of
participation and equality. Likewise,
declaring that “...WIPO shall display
general information on all technical
assistance activities on its website, and
shall provide, on request from Member
States, details of specific activities...”,"®
the Agenda binds WIPO to abide by the
principle of transparency stemming from
the right to information. Also, according to
the principle of accountability, “...WIPO’s
technical assistance staff and consultants
shall continue to be neutral and
accountable...”."® Finally, the DA states all
along that WIPO technical assistance will
take “...into account the priorities and the
special needs of developing countries,
especially LDCs...”."" This is consistent
with the principle of equality, which
sometimes requires States to take
affirmative action, i.e., measures aiming to
even out imbalances of power that cause
or perpetuate discrimination.

Furthermore, the duties of states to
cooperate internationally and to provide
financial assistance are highlighted in
recommendations 2, 3 and 26.
Recommendation 22 implicitly recognizes
the right to development, clearly bridging
WIPQO’s activities and UN millennium
goals, where it reads “...WIPO’s norm-
setting activities should be supportive of
the development goals agreed within the
United Nations system, including those
contained in the Millennium
Declaration...”."® The Agenda therefore
shows that human rights and intellectual
property can be complementary.

Since March 2008, the CDIP has been
working on implementing the Development
Agenda. The commitments set out in the
document are to be transformed into



reality through thematic projects. This
could be a fitting occasion to explicitly
affrm the human rights principles
contained in the text and to use them in
order to address weaknesses in today’s
international intellectual property system.
To do so, human rights principles and
standards should steer the implementation
process and be used as a yardstick to
evaluate its outcomes.

Human rights are legal entitlements of
individuals and groups that all countries
are bound to respect, protect and fulfil. All
of the 182 member states of WIPO are
parties to at least one of the international
human rights treaties.”® To comply with
international and national obligations
under human rights law, governments
must consider the needs of the most
disadvantaged groups of society when
adopting intellectual property rules. They
must guarantee that the laws they are
approving do not set the ground for any
kind of discrimination (articles 2.2 and 3 of
the International Covenant on Economic
Social and Cultural Rights — ICESCR).
They should favour public participation in
the decision-making process (article 25 of
the International Convention on Civil and
Political Rights — ICCPR). They should
create clear mechanisms of accountability
for both state and non-state actors (article
2 of the ICCPR). And they should engage
in international cooperation to achieve the
objectives of the international covenants
on human rights (art. 2.1 and 23 of the
ICESCR).?'

Human rights are also good governance
principles that can help fulfii broader
societal goals. Indeed, a human rights
approach takes into account the claims of
the widest possible range of right holders
and promotes an even distribution of the
benefits of economic growth and scientific
progress.?> More specifically, human rights
can help identify social problems caused
by intellectual property rules, suggest
solutions to cope with them and stress the
need for prevention, monitoring and
possible prosecution of infringements.?

However, the role of WIPO in achieving
the right to development should not be

overestimated. Realising the right to
development is a complex affair and
intellectual property is only a small piece
of the puzzle. Yet, if WIPO genuinely
wants to contribute its part to making the
right to development a reality, it could
enhance the Development Agenda by
using a human rights-based approach for
its implementation. What does this mean
concretely? The following  general
recommendations are put forward (see
Box 2 for specific recommendations
related to CDIP 5):

1. With regard to Cluster A on technical
assistance and capacity building, the
member states of WIPO should
request the Secretariat to promote, as
it has already been done, further
training in human rights law for WIPO
staff members as well as training in
intellectual property for human rights
advocates to improve the reciprocal
understanding between the intellectual
property and the human rights
communities. Member states should
also ask the Secretariat to introduce
an explicit reference to the right to
development in the existing Staff Code
of Ethics.

2. With regard to Cluster B on norm-
setting, flexibilities, public policy and
the public domain, member states of
WIPO should:

» ask the Secretariat to introduce
human rights principles and
standards in the implementation
projects it drafts on behalf of the
CDIP and evaluate the
effectiveness of those same
projects from a right to
development perspective;** and

* promote, including through
financial assistance, wider
participation of public interest
representatives and indigenous
peoples’ representatives to the
works of WIPO in general and the
CDIP in particular, clearly
distinguishing them from corporate
representatives.®



When IP and human rights are
at loggerheads

The Development Agenda was introduced,
at least in part, in response to the
homogenisation of IP systems triggered by
the Agreement on Trade Related Aspects
of Intellectual Property (TRIPS) of the
World Trade Organization (WTO).*' The
latter set minimum standards of
intellectual property that all WTO
members must respect. Thus, for the first
time in history, a worldwide system of
intellectual property was established.*

WTO members differ in their
understanding and interpretation of the
TRIPS standards. Some think of them as
the strict minimum of intellectual property
protection and therefore promote stricter
rules through bilateral and regional trade
agreements, while for others, they
represent an upper limit. However, in



many instances, states in the first group
have been able to convince states in the
second group to trade off flexibilities
allowed under TRIPS for other
concessions, e.g. in market access.*®
Thus, the post-TRIPS intellectual property
system is evolving towards ever stricter
rules, a situation commonly referred to as
a “TRIPS-plus” regime.*

However, too strong an intellectual
property protection system may have
negative effects on development. In the
words of the high level task force on the
implementation  of the right to
development, this can happen in the
following ways: “...() access to public
goods technology that is important for the
enjoyment of many human rights can be
restricted [...] (i) in certain contexts,
intellectual property rights may discourage
innovation [...] (i)  distribution  of
intellectual property rights ownership is
highly skewed [...] (iv) the distribution of
innovation is highly skewed [...] (v)
intellectual  property  rights  systems
conceptualized in industrialized country
context do not provide for the rights of
protection of traditional knowledge and
community owned resources; and (vi) tight
intellectual property rights systems reduce
opportunities for technology transfer...”.®

Intellectual property influences many
aspects of everyday life. Likewise, it
touches upon several dimensions of the
right to development. Since covering all
the elements involved would go beyond
the scope of this paper, the range of items
to be discussed has been narrowed down
to the right to health, to food and to
education. The relationship between these
and intellectual property is further inquired
into, including the question of traditional
knowledge.

The right to health

Article 12 of the ICESCR recognizes
“...the right of everyone to the enjoyment
of the highest attainable standard of
physical and mental health...”.* This right
does not imply a right to be healthy, but
requires health care goods and services

that are physically available in sufficient
quantities, physically and economically
accessible, acceptable and of good
quality. This also entails access to
underlying determinants of health like safe
food, water, sanitation, housing, healthy
working conditions, health education and
safe drugs. Moreover, the right to health
implies access to health-related
information and participation in health-
related decision-making processes.*’

As for any other human right, states have
the obligation to respect, protect and fulfil
the right to health, on the domestic and
international  level, individually and
collectively.® Health goods, notably
essential drugs, are particularly relevant
with regard to intellectual property rules,
as the latter can seriously hamper access
to them. Although countries are allowed
flexibilities® under the TRIPS Agreement,
their use is often restricted by bilateral and
regional agreements®® and political
pressure from powerful states.

Free trade agreements (FTAs) have
generally favoured the establishment of
rules going beyond the standards of the
WTO, involving data exclusivity;
prohibition of parallel importation; linkage
between drug registration and patent
protection; limitations to compulsory
licenses and longer patent terms.*' Such
provisions may create virtual monopolies,
thus hindering access to vital drugs and
making their prices soar. They may also
impede the fast introduction of affordable
generic drugs. The threat of using
flexibilities provided in the TRIPS
Agreement, notably compulsory licenses
and parallel imports, have occasionally
proved to be an efficient tool for increasing
the availability of drugs and curbing prices.
Brazil, for instance, using the threat of
compulsory licenses, obtained a reduction
of prices of HIV/AIDS and flu drugs of up
to 65 percent of their value.*?

Another impact of intellectual property
rights on the right to health relates to
research and development (R&D). The
current system of intellectual property
discourages research in diseases affecting
poor countries since marketing of relevant



drugs would not be lucrative. For instance,
of the 1,223 new chemical entities
developed between 1975 and 1996, only
11 targeted tropical diseases.*®

Likewise, the current system does not
protect traditional medicine. In India and
Africa, between 70 and 80 percent of the
population relies on this type of health
care. Also, developing countries are the
main pool of plant varieties and biological
diversity. Traditional practitioners have
been using these for centuries without
having any registered rights on them.
Conflict arises when pharmaceutical firms
patent elements of this traditional
knowledge. This issue requires a major
overhaul of the current rules because, in
any case, indigenous peoples are not
likely to obtain protection under today’s
system: there is no recognisable inventor,
since medicines generally are the result of
communal invention; it is difficult to single
out patentable chemical components and,
finally, intellectual property is often
inconsistent with indigenous peoples’
worldviews, which are usually based on
collective rights instead of individual
ones.*

The right to food

The ICESCR defines the right to food as
the “...right of everyone to be free from
hunger...”. As further explained by the
monitoring body of the treaty, the
Committee on Economic, Social and
Cultural Rights (CESCR), the right to food
is a right to food security. A government
should therefore plan for food security and
make allowances for shortages and
distribution issues, so that food is
adequately and sustainably available and
accessible (both physically and
economically).** Like for other human
rights, the responsibility of states is
threefold: to respect, protect and fulfil the
right.*®

The relation between intellectual property
rights and the right to food revolves
around the issue of protecting plant
varieties. According to Article 27.3 (b) of
the TRIPS Agreement, “...Members may
also exclude from patentability: [...] plants

and animals other than micro-organisms,
and essentially biological processes for
the production of plants or animals other
than non-biological and microbiological
processes. However, Members shall
provide for the protection of plant varieties
either by patents or by an effective sui
generis system or by any combination
thereof...”.*"

This article leaves it up to each state to
choose a system of plant variety
protection that best suits its needs. When
TRIPS was approved, only one -
multilateral — sui generis system of plant
variety protection existed, namely the
Convention for the Protection of New
Varieties of Plants, which also established
the International Union for the Protection
of New Varieties of Plants (UPOV). The
Convention mirrors the separation
between farming and plant breeding that
occurred in Europe and North America
during the first decades of the 20
century. However, in the rest of the world,
where more than two thirds of the world
population lives, no such separation has
taken place and traditional farming makes
up most of the agricultural sector. This is
slowly changing because UPOQV, along
with its industrialized country members,
have been urging developing countries to
join the organization, even though the
TRIPS Agreement does not require them
to do so. As a result, many developing
countries have either drafted plant variety
laws modelled after UPOV or directly
joined it.*®

The homogenisation of plant variety
protection systems brought about by
UPQV can hinder the right to food in three
major ways:*

* It threatens the sustainability of
traditional farming by putting
traditional farmers in a limbo where
they can no longer use saved
seeds and, at the same time, they
do not enjoy the benefits promised
by commercial seeds.*

» It risks reducing biodiversity by
narrowing down the range of
available plant varieties and
promoting monocultures.



* It does not provide agricultural
traditional knowledge and
communal invention with adequate
protection.®’

The 1991 version of the UPOV
Convention — the one that developing
countries and least developed countries
are requested to sign — prevents farmers
from exchanging and selling saved
commercial seeds. This could undermine
the very basis of traditional farming, as in
many countries employment, exchange
and sale of saved seeds still account for
most of the production. Both public
programs and private companies have
promoted the use of improved seeds,
often distributing packages to small
farmers that include pesticides and credit.
Such initiatives might, nevertheless, do
more harm than good. These seeds may
prove unsuitable for local environments,
yielding less than expected, or farmers
may have troubles obtaining new, often
expensive, supplies of crop protection
products necessary to raise the new
varieties. Once they have switched to
commercial varieties, farmers can no
longer resort to saved seeds (through
exchange or purchase from other
farmers). They may thereby get trapped in
the middle of an incomplete transition and
drown in a downward cycle of debts.>

Traditional farmers also play a major role
in preserving biological diversity. Poor
biological diversity means higher crop
vulnerability and, as a corollary, increased
use of pesticides, which negatively affect
farmers, consumers and the
environment.®® On the contrary, rich
biological diversity means higher chances
to produce new plant varieties through
cross-pollination and selection. Current
intellectual property rules do not account
for the ages-long breeding work carried
out communally by traditional farmers.
According to the standards of UPOV, new
varieties must be uniform, which is not a
characteristic of varieties obtained through
traditional farming.>*
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The right to education

The most detailed expression of the right
to education is contained in Article 13 of
the CESCR, where state parties agreed
that: “...education shall be directed to the
full development of the human personality
and the sense of its dignity, and shall
strengthen the respect for human rights
and fundamental freedoms...”.*®> The
Covenant then clarifies that the right to
education is made up of three different
cycles: primary, secondary and higher
education, each entailing different
obligations. Primary education must be
compulsory and free of charge; secondary
education must be generally accessible to
all and made progressively free and higher
education must be accessible on the base
of merit and made progressively free as
well.*® Moreover, anybody has the right to
the fulfiiment of his or her “basic learning
needs”. Thus, the right to education does
not have an age limit.*’

Likewise, states have national and
international obligations to respect, protect
and fulfil the right to education.
Domestically, they must set up an
educational  system  matching the
requirements of availability, accessibility
(comprehending non-discrimination as
well as physical access and affordability),
acceptability and adaptability. All this must
be progressively implemented and
“...where a State party is clearly lacking in
the financial resources and/or expertise
required to “work out and adopt” a detailed
plan, the international community has a

clear obligation to assist...”.*®

Intellectual property can affect the right to
education in several ways:

 hampering the physical and
economic access (affordability) to
educational material

* increasing state expenditure, thus
siphoning off resources from other
public sectors® and

» slowing down the pace and scope
of technology transfer.

access to
the Berne

Copyright
educational

rules regulate
products and



Convention, whose articles are included in
the TRIPS Agreement, is the most
important document on the subject.
Although it sought homogenisation of
legislations, the Convention allows for
several limitations and exceptions.®
Compulsory licensing (either  for
reproduction or translation) is the most
effective tool that developing countries can
use to get bulk access to learning
material. Unfortunately, only few countries
have taken advantage of this so far,
mostly because of the cumbersome
implementing procedures.®’ In addition,
FTAs are promoting tighter copyrights,
usually requiring: extension of the binding
copyright period (from 50 to 70 years after
the death of the author),%? application of
the three-step test® prior to the application
of any limitaton and exception,
criminalisation of piracy, punishment of
acts made in good faith, destruction of
infringing goods, obligations to publish
enforcement statistics® and prohibition of
parallel imports.®

As a result, educational material may not
be available in developing countries or are
unaffordable for many. For instance, in
South  Africa, the Oxford English
Dictionary costs $44.61, while the average
price in the USA is $20.40. Applying the
book per capita income ratio from South
Africa to the USA would lead to a price of
$497 per dictionary there! Obviously,
copyright is but one contributing factor
besides trade tariffs, lack of competition,
poor infrastructure and distribution
channels. It is, however, undeniable that in
light of an insufficient local production of
educational material, copyright rules do
make a difference (see Box 3).%°

Expensive learning material then puts
stress on states’ budgets. Using again the
example of South Africa, the government
is the biggest purchaser of educational
material, but, despite high rates of
spending for education (6 percent of GDP,
in comparison, the USA spends
5.7 percent), four out of five schools do
not have a library. In sum “...it is evident
that the government is not obtaining
enough books for what it spends...”."
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Box 3: The boy who harnessed the wind

William Kamkwamba was just 14 years old
when he had to leave school and return back
to work on his small family plot, in Malawi.
The family could not afford the $80 yearly
tuition fee. One day, in the small library of
his rural village, he found a book with a
picture and some basic information about
windmills. William immediately realised the
enormous benefits that such a device could
bring to his community and started working
on the construction of his first windmill. It
took him some months and a lot of wary looks
from his neighbours, who thought he had
definitely driven mad. In the end, however,
he built a 5 meters tall wooden windmill
producing 12-watt electric power. And there
was light. In the four years between his first
windmill and the explosion of his popularity
across the world, William built up another
windmill and provided potable water to the
entire village by connecting storage tanks to
a solar-power mechanical pump.

For sure William was a prodigious boy, but
what if he had not found that book in the
library of his village? Would he have ever
provided his community with electricity and
potable water? His story teaches us how much
good an old book can do to the betterment of
people’s life. This stresses once again the
fundamental need to promote access to and
circulation of learning material in developing
countries. It also shows that there is an
‘educational dimension’ of technology
transfer. Access to knowledge is thereby a
channel through which technology transfer
must be promoted. Accordingly, international
copyright law should favour rather than
restrict the flow of educational material.

Progresses in digital technologies might
enable developing countries to partly

overcome barriers to access to
educational material, although recent
developments do not point in that

direction. First, new legal instruments like
the WIPO Copyright Treaty, the EU
Database Directory and the US Digital
Millennium Copyright Act lay down tight
rules concerning the use of digital
contents. These could prevent access to
educational goods even when access
would be allowed under “fair use”
provisions.®® Second, technical restrictions
that bypass intellectual property legislation




can lead to similar outcomes. For
instance, while no one would deny the
right of a person to resell a legally
purchased book, technical restrictions can
prevent the buyer of digital contents to do
so. Moreover, technical protection, once
applied, lasts forever, while copyright does
not.”

The human rights response

After having discussed some of the
situations where intellectual property can
negatively affect human rights, this
chapter explores how bringing a human
rights perspective to normative
development and technical assistance of
WIPO can help ensure that IP systems are
consistent with human dignity and
development. As shown in the first
chapter, a human rights perspective can
add value to the implementation of the
Development Agenda by promoting
accountability, by improving participation
of public interest representatives, by
focusing not only on the outcomes of
development but also on the conduct of
states and by recalling the duty of
international cooperation.

The practical issues dealt with in the last
chapter pose further challenges and
broaden the scope of the discussion.
While each raises different concerns and
involves  specific matters, common
shortcomings can be identified:

» since they are mostly thought of as
instruments of protection,
intellectual property rights raise

concerns about access (to
medicines, seeds, educational
material, etc.)

« norms set in multilateral and

bilateral fora are often inconsistent
with each other

* homogenisation goes hand in hand
with lack of adaptability to local
realities and implementation is
carried out without any prior impact
assessment and

» the present system does not
protect and preserve traditional
knowledge.
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The human rights response suggests
using human rights principles to identify
the problems and cope with them.
Introducing a human rights approach
within the work of WIPO in general and in
the CDIP in particular would help
achieving the “balanced and accessible
international intellectual property (IP)
system, which rewards creativity,
stimulates innovation and contributes to
economic development while safeguarding
the public interest””’ that WIPO strives to
achieve. In this context, human rights
principles can:

e underpin the rights of users along
with those of authors, thus creating
a system of check and balances
between protection and access

e promote an organic process of
development benefiting the entire
population of each country and not
just a small social sector

* help to focus on concrete social
needs (medicines, seeds,
educational material)

* underline the importance of
exceptions, limitations, sui generis
systems and flexibilities, when
required to reduce the negative
effects of intellectual property
homogenisation

» give governments a tool to account
for their actions and help them to
be consistent in their conduct in
multilateral and bilateral fora and

» encourage ‘out of the box’ debates
on alternative ways of dealing with
intellectual property and traditional
knowledge.

All of the above are issues that WIPO, and
particularly the CDIP, need to tackle if the
commitment to the Millennium
Development Goals and the mandate to
contribute to realising the right to
development are to be achieved. The
human rights-based approach advocated
for in this paper suggests that the CDIP
follow some specific recommendations,
outlined below:

1. With regard to Cluster A on technical
assistance and capacity building, staff




members of WIPO should bear in mind
the organisation’s commitment to the
right to development when providing
assistance to developing countries
negotiating bilateral and regional trade
agreements and thus make them
aware of all available options as well
as of the potential negative effects
involved by waiving their right to make
use of flexibilities.

With regard to Cluster B on norm-
setting, flexibilities, public policy and
the public domain, member states of
WIPO should:

* propose implementation projects
aimed at achieving more balance
between rights of users and
holders of IP. For instance, they
could ask the Secretariat to
respect farmers' needs and rights
when elaborating new IP norms,
including a redress mechanism for
farmers. They could also negotiate
a clear list of minimum limitations
and exceptions to copyright

 ask the Secretariat to promote
more ‘out of the box’ debates on
alternative ways of dealing with
protection and preservation of
traditional knowledge and
biological diversity, including the
issue of “biopiracy”

* request the CDIP to work more
closely with human rights and
development bodies of the UN
system and with WIPQO’s
Intergovernmental Committee on
Intellectual Property and Genetic
Resources, Traditional Knowledge
and Folklore (IGC) as well as to
focus on concrete issues, such as
access to medicines, access to
educational material and food
security.

With regard to Cluster D on
assessment, evaluation and impact
studies, member states of WIPO
should ask the Secretariat to:

» coordinate ex ante human rights
impact assessments, evaluating
the impact on human rights of
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intellectual property policies to be
adopted in specific countries, or, at
the very least, add a human rights
perspective to current impact
assessment mechanisms
(economic, environ-mental, etc.). A
human rights perspective should
also inform any future monitoring
mechanism.

e monitor the evolution of provisions
on IP in regional and bilateral trade
agreements, by using the WTO'’s
provisional Transparency
Mechanism for Regional Trade
Agreements, and regularly report
to the CDIP on the subject,
preferably before agreements are
signed.

Conclusion

“...0One could say that the concept of
Access to Knowledge is thousands of
years old, if one looks at Egypt, and only a
few years old, if one looks at the World
Intellectual  Property Organization in
Geneva. In the early 2000s at the United
Nations body, it was considered almost
scandalous to suggest open source or
open access as a subject of discussion or

negotiation [...]. Not so today...”"

Along the lines of Wiliam New’s
statement, one could say that, in the early
years of the 21% century, talking about the
right to development was deemed almost
scandalous within WIPO. The
Development Agenda was a significant
breakthrough in this respect. It introduced
a development discourse, along with some
implicit principles of human rights law.

The question today is: has the Agenda
contributed so far or will it contribute in the
near future towards realising the right to
development across the world and in
particular in developing countries? The
answer is likely to be negative.

First, the Development Agenda has not
yet had a real impact on the ground as its
implementation is still at an early stage.
Further, it has not yet embraced a rights-



based approach, which could help to
realise the right to development.

Second, none of the projects that are
being proposed or implemented address
one or more of the concrete issues faced
by developing countries, such as access
to fundamental drugs, research in
neglected diseases, traditional medicine,
farmers’ rights, traditional farming,
biological diversity and access to
educational material, among others. In the
meantime, tighter intellectual property
standards, referred to as TRIPS-plus, are
expanding by means of bilateral and
regional trade and other agreements. The
Secretariat should apply a right to
development perspective in its technical
assistance to developing countries when
they negotiate IP provisions in trade
agreements. Member states of WIPO
could achieve better results by adopting a
human rights-based approach when
implementing the Development Agenda.

After more than 50 years of development
theories based on purely economic and
institutional doctrines, the time has come
to consider development in its broader
societal context. A human rights-based
approach must inform economic and
institutional policies followed so far at
WIPO to realise its strategic goal of
facilitating the use of IP for development
and thus contribute to realising the right to
development.
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