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Introduction

The relationship between intellectual property (IP) rights
and human rights has been a controversial question for
over half a century. It has reached new heights since the
World Trade Organization (WTO) Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS
Agreement) entered into force in 1995, and the more
recent proliferation of increasingly strict IP rules at the
bilateral, regional and multilateral levels. At the core of
the debate is the effect of IP rules, especially patents and
copyright, on the ability of States to comply with their
obligations under international human rights law – such
as the obligation to ensure access to affordable medicines,1

access to adequate food,2 and access to educational mate-
rials.3

Another dimension of this heated debate is whether IP
rights are human rights. This question turns on the inter-
pretation of the human right to “the protection of the

moral and material interests resulting from any scientific,
literary or artistic production of which he is the author”
enshrined in the Universal Declaration of Human Rights
(UDHR, adopted in 1948) and the International Cov-
enant on Economic, Social and Cultural Rights (ICESCR,
adopted in 1966).4 Since the beginning, this right has
been interpreted by two opposing schools of thought.

On the one hand are those who argue that the protec-
tion of the moral and material interests of authors can-
not be equated with IP protection, because IP rights are
not fundamental and inalienable entitlements of the hu-
man person. On the other hand, others argue that IP
rights are implicit in the right to the protection of moral
and material interests of authors and the right to prop-
erty in the UDHR. Even if IP rights could be recognized
as a form of property right – although property rights are
excluded from the ICESCR – this latter argument fails to
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The final text of the General Comment, adopted on 21
November 2005, tries to respond to some of these con-
cerns, but fails to do so fully.

This Brief aims to understand the scope and implications
of General Comment No. 17 (2005) for the relationship
between IP and human rights. Part I outlines the origin
and intentions of the drafters of the human rights arti-
cles that are the central to this controversy, notably arti-
cle 27 UDHR and article 15 ICESCR. Part II explains how
General Comment No. 17 (2005) has tried to clarify the
distinction between IP and human rights without fully
doing so, with grave consequences for those aiming to
achieve an IP system that is consistent with development
commitments and human rights.

I. The origin and intention of
the protection of moral
and material interests of
authors as a human right

A. Article 27 of the Universal
Declaration of Human Rights
(UDHR) 1948

The text of article 27 UDHR is as follows:

1. Everyone has the right freely to participate in the
cultural life of the community, to enjoy the arts and
to share in scientific advancement and its benefits.

2. Everyone has the right to the protection of the moral
and material interests resulting from any scientific,
literary or artistic production of which he is the au-
thor.

The inclusion of the protection of the moral and mate-
rial interests of authors into the UDHR was more contro-
versial than the right to freely participate in cultural life,
or to share in scientific advancement and its benefits. Its
inclusion comes from the confluence of various events.
Firstly, the drafting of article 27 of the UDHR in 1948 was
contemporary to the drafting of the American Declara-
tion of the Rights and Duties of Man, which includes a
provision on “author’s rights.” Secondly, it was contem-
porary to the adoption of the Berne International Copy-
right Convention that enshrined the concept of author’s
“moral rights” into international copyright law. The
French delegation proposed to include language on the
protection of moral and material interests in the UDHR,
as they felt that article 17 UDHR on property rights did
not protect “moral rights,” such as the integrity of an au-
thor and his creation. The French proposal was backed

point out that IP rights lack the fundamental characteris-
tics of human rights as they are established by legislative
acts, limited in time and can be bought, sold or revoked.5

Recently, discussions on a Development Agenda for the
World Intellectual Property Organization (WIPO) have
seen a resurgence of this debate. For example, in a pro-
posal put forward by the “Group of Friends of Develop-
ment”6 it is argued that “under no circumstances can
human rights – which are inalienable and universal – be
subordinated to intellectual property protection,”7 as oth-
erwise States’ ability to comply with their development
and human rights commitments would be compromised.
This view is also supported by non-governmental organi-
zations (NGOs) concerned about the effect of high IP
standards on health, food, education, culture and access
to knowledge.8 In contrast, private-interest NGOs and
think tanks have invoked the human right to the protec-
tion of moral and material interests of authors and prop-
erty rights, in order to claim that IP rights are human
rights, and request higher standards of IP protection.9

In view of the debates on the effect of IP protection on
the enjoyment of human rights, the Committee on Eco-
nomic, Social and Cultural Rights aimed to clarify the
distinction between IP rights and human rights in its Gen-
eral Comment No.17 (2005) on the “right of everyone to
benefit from the protection of the moral and material
interests resulting from any scientific, literary or artistic
production of which he is the author.”10 The General
Comment is the outcome of a long process that began
back in 2000 with a Committee on Economic, Social and
Cultural Rights Day of General Discussion on article 15(1)
(c) ICESCR,11 followed on by a Statement on intellectual
property and human rights in 2001,12 and the elabora-
tion of a General Comment between 2003 and 2005.13

Throughout the General Comment drafting process hu-
man rights advocates and pro-development IP experts
stressed the need for the text to clarify the IP – human
rights distinction, whilst also addressing the adverse ef-
fect of IP rules on access to medicines, access to seeds,
access to educational materials, sustainable development
and traditional knowledge.14

Intellectual property experts at a WIPO side-event
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guarantee protection of author’s “moral rights,” the link
with copyright was refused by a number of countries, no-
tably the United States. Furthermore, the adoption of
article 15 ICESCR should not be dissociated from its con-
text and differing points of view over property and the
role of government in culture, art and science. These dif-
ferences are still relevant today, as not all countries have
the same approach to economic, social and cultural de-
velopment. Finally, it is important to stress that through-
out these debates the “authors” referred to in article 15
were individual artists and creators, or the community at
large, but not private corporations.

II. The implications of
General Comment No. 17
on the interpretation of
the relationship between
intellectual property and
human rights

A. The scope and content of
General Comment No. 17

General Comment No. 17 (2005) only focuses on one
sub-paragraph of article 15 ICESCR, rather than the arti-
cle as a whole. Limiting a General Comment to this sub-
paragraph was strongly criticized by commentators for
failing to take into account the complex nature of cul-
tural rights and their relationship with IP rights (see sec-

by a majority of Latin American countries due to the link
with the American Declaration.15 However, it is interest-
ing to note that the United States and United Kingdom
were strongly opposed to the French interpretation, ar-
guing that copyright and related rights16 are not funda-
mental human rights.17

B. Article 15 of the International
Covenant on Economic, Social and
Cultural Rights (ICESCR)

The full text of article 15 ICESCR is as follows:

1. The State parties to the present Covenant recognize
the right of everyone:

(a) To take part in cultural life;
(b) To enjoy the benefits of scientific progress and

its applications;
(c) To benefit from the protection of the moral

and material interests resulting from any sci-
entific, literary or artistic production of which
he is the author.

2. The steps to be taken by the State parties to the
present Covenant to achieve the full realization of
this right shall include those necessary for the con-
servation, the development and the diffusion of sci-
ence and culture.

3. The State parties to the present Covenant under-
take to respect the freedom indispensable for scien-
tific research and creative activity.

4. The State parties to the present Covenant recognize
the benefits to be derived from the encouragement
and development of international contacts and co-
operation in the scientific and cultural fields.

The right to the protection of moral and material inter-
ests of authors was repeatedly rejected from the article
on “cultural rights,” during the drafting of the interna-
tional covenants on human rights in the 1950s.18 This was
due to concerns of socialist countries at the time, that
this article would be protecting an individual author’s
rights in opposition to the rights of the community. Hence,
the adoption of article 15 cannot be detached from the
context of the cold war debate on government control
over art, culture and science. Indeed, the right to the pro-
tection of moral and material interests of authors was only
adopted at the last minute, favoured by capitalist coun-
tries and strongly opposed by socialist countries.

Therefore, it is interesting to note that throughout the
drafting of article 27 UDHR and article 15 ICESCR, the
right to the protection of moral and material interests of
authors was controversial. Although the original inten-
tion of the French was to include it into the UDHR to

UDHR Article 27
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tion B below). The reasons for choosing this approach
were explained by the Chair of the Committee on Eco-
nomic, Social and Cultural Rights, Virginia Bonoan
Dandan, in the opening remarks of the Day of General
Discussion held in 2000.19

Firstly, Ms Dandan stated that members of the Commit-
tee believed that the debate on article 15 (1) (c) was most
urgent, as there was a need to identify the human rights
dimensions of IP policy. Also, they believed that article 15
as a whole was too large to be the subject of a single Gen-
eral Comment. Hence, the Committee agreed to rapidly
draft subsequent General Comments on the right to take
part in cultural life (article 15 (1) (a)), and the right to
enjoy the benefits of scientific progress and its applica-
tions (article 15 (1) (b)). Work has already begun on a
General Comment on the right to take part in cultural
life, but is progressing slowly as the issue was diverted by
the adoption of the UNESCO Convention on the Protec-
tion and Promotion of the Diversity of Cultural Expres-
sions in October 2005.

General Comment 17 is based on a similar structure of
analysis as previous CESCR General Comments. It there-
fore begins by setting out its scope and basic premises of
analysis. It then goes on to outline the normative content
of the right, conditions for States Parties’ compliance,
States Parties’ obligations, violations, implementation at
the national level and the obligations of actors other than
State parties.

The General Comment begins by clarifying the distinc-
tion between IP and human rights. It states that “while
under most intellectual property systems, intellectual
property rights, often with the exception of moral rights,
can be allocated, limited in time and scope, traded,
amended and even forfeited, human rights are timeless
expressions of fundamental entitlements of the human
person.”20 Moreover, the text states that the scope of pro-
tection of the moral and material interests of the author
“does not necessarily coincide with what is referred to
as intellectual property rights under national legisla-
tion or international agreements.” It goes on to add “it is
therefore important not to equate intellectual property
rights with the human right recognized in article 15, para-
graph 1 (c).21

This first section also explains the relationship between
article 15 (1) (c) and the other rights in article 15 as be-
ing “mutually reinforcing and reciprocally limitative.”22

Moreover, it states that article 15 (1) (c) has an “economic
dimension” linked to other Covenant rights such as the
right to work, the right to adequate remuneration and
the right to an adequate standard of living. Furthermore,
this right is linked to human rights in the UDHR and
other international human rights instruments, notably the
right to own property, freedom of expression including
freedom to seek, receive and impart information and ideas
of all kinds, the right to full development of the human
personality, the rights of cultural participation and the
rights of culturally specific groups.

In the normative element of the General Comment “au-
thor” is defined as “the creator, whether man or woman,
individual or group of individuals, of scientific, literary
or artistic productions, such as, inter alia, writers and art-
ists.”23 This definition is positive in as much as it broad-
ens the scope of protection to indigenous communities
and cultural minorities, whilst explicitly limiting protec-
tion to “natural persons.” Indeed, the General Comment
states that the entitlements of legal entities under IP law
are “different in nature” and therefore “not protected at
the level of human rights.”

However, in the definition of “benefit from the protec-
tion” it is stated that protection “need not necessarily re-
flect the level and means of protection found in present
copyright, patent and other intellectual property regimes,
as long as the protection available is suited to secure au-
thors the moral and material interests resulting from their
productions.”24 This reference to IP standards is particu-
larly confusing considering that IP rules may not neces-
sarily be the most appropriate legal tool to protect authors.

Likewise, the statement that article 15 (1) (c) “by no means
prevents States parties from adopting higher protection
standards in international treaties” provided that these
standards “do not unjustifiably limit the enjoyment of
other Covenant rights”25 could be risky in practice. In-
deed, States could use this statement to argue in favour
of higher IP standards, for instance that higher patent
protection is justified in order to promote research and
development of new medicines, even if this higher pro-
tection has the effect of increasing cost and reducing ac-
cess to medicines.

In the section on conditions for States parties’ compli-
ance, the General Comment states that the precise appli-
cation for ensuring availability, accessibility and quality
of protection depends on “the economic, social and cul-
tural conditions prevailing in a particular State party.”26

This reference appears to support the idea of an approach
to implementation of this human right via pro-develop-
ment policies or sui generis systems. However, the section
on specific State parties’ obligations to respect, protect and

Strict patents on medicines have given rise to
international concern about the cost of HIV/AIDS drugs
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fulfil the right under article 15(1) (c), appears contrary
to a development perspective. Indeed, in the definition
of the requirement to protect the moral and material in-
terests of authors, the General Comment urges State par-
ties to “prevent unauthorized use of scientific, literary and
artistic productions which are easily accessible or repro-
ducible through modern communication and reproduc-
tion technologies, e.g., by establishing systems of collective
administration of authors’ rights or by adopting legisla-
tion, requiring users to inform authors of any use made
of their productions and to remunerate them ad-
equately.”27 Such an approach would impede access to
knowledge or impede alternative systems such as Crea-
tive Commons licensing, Free Software or other methods
of freely sharing information.

A further issue in the requirement to protect is the need to
ensure that “States provide effective protection of the in-
terests of indigenous peoples relating to their productions,
which are often expressions of their cultural heritage and
traditional knowledge.”28 This section requires protection
measures to respect the “principle of free, prior and in-
formed consent” in relation to access to genetic resources
and benefit-sharing enshrined in the Convention on Bio-
logical Diversity.29 It also emphasizes the need to take into
account the preferences of indigenous groups and the
provision of collective administration systems. In addition,
the General Comment explicitly encourages countries to
provide protection under national IP regimes and to “pre-
vent unauthorized use of scientific, literary and artistic
productions of indigenous peoples by third parties.” Al-
though this reference supports efforts to end biopiracy
and misappropriation, the General Comment fails to take
into account that IP systems may be completely inappro-
priate for the protection of traditional knowledge and
traditional forms of expression.

A further issue in the section on State party obligations is
the need to balance the right of authors with other rights
in the Covenant. Here, the General Comment expressly
says that States must strike a balance between the indi-
vidual rights of authors and the public interest in “enjoy-
ing broad access to their productions.”30 Furthermore,
the General Comment recommends that States under-
take an impact assessment prior to the adoption and af-
ter a period of implementation of the legislation for the
protection of the moral and material interests of authors
resulting from their scientific, literary or artistic produc-
tions. The General Comment states that “State parties have
a duty to prevent that unreasonably high costs for access
to essential medicines, plant seeds or other means of food
production, or to schoolbooks and learning materials,
undermine the rights of large segments of the popula-
tion to health, food and education. One should hope that
if it came to the crunch, this part of the General Com-
ment would prevail over those mentioned above, which
could limit free sharing of information, and insufficiently
take into account the needs of indigenous groups.

The General Comment requires State parties to take all
legislative measures to comply with the “core obligations”

of the right to the moral and material interests of au-
thors.31 This means that States have to take immediate
steps to satisfy the “minimum essential levels” of the right
in article 15 (1) (c). This includes “effective protection”
of moral and material rights of authors; measures to re-
spect and protect basic material interests of authors in
order to allow them to enjoy an adequate standard of liv-
ing; measures to ensure equal and non-discriminatory
access to remedies; measures that strike an adequate bal-
ance between author’s rights and other rights in the Cov-
enant such as the rights to food, health, education, the
right to take part in cultural life and the right to enjoy
the benefits of scientific progress and its applications; and
measures capable of providing “international assistance
and cooperation” in enabling developing countries to
fulfil these obligations.32

The full extent of these “core obligations” only becomes
apparent in the section on violations of article 15 (1) (c).
In this section, the General Comment describes the cir-
cumstances in which a State party may be found to be in
violation of the Covenant. It distinguishes a State’s “in-
ability” from its “unwillingness” to comply with its obliga-
tions, noting that it is unwillingness that constitutes a
violation. The General Comment then distinguishes acts
of commission – such as the formal repeal of legislation
protecting the moral and material interests resulting from
one’s scientific, literary and artistic productions – from
omissions, such as the refusal to ensure that third parties
adequately compensate indigenous “authors.”33 In rela-
tion to core obligations, the General Comment states that
there is a violation if State parties adopt retrogressive
measures incompatible with their core obligations. This
is particularly problematic, as States parties that choose
to, say, repeal legislation that granted strict IP protection
to “authors,” in order to facilitate sharing or dissemina-
tion of educational materials, or to reduce the cost of
medicines, could be at risk of being found in violation
their core obligations.

B. Implications of
General Comment No.17

The approach taken by the Committee on Economic,
Social and Cultural Rights in singling out article 15 (1)
(c) is strongly contested, as one cannot dissociate the right
to the protection of moral and material interest of au-
thors from cultural rights as a whole. Indeed, commenta-
tors have argued that focusing a General Comment on
individual authors’ rights to scientific or literary produc-
tion in isolation of the right to take part in cultural life,
article 15 (1) (a), and the right to enjoy the benefits of
scientific progress and its applications, article 15 (1) (b)
fails to look at the current reality of scientific inventions
and literary products as being almost wholly owned by
corporations.34

Furthermore, even if the General Comment distinguishes
the right to moral and material interests of authors from



6

3D > Trade - Human Rights - Equitable Economy

IP rights in its introductory section, the normative ele-
ments of the Comment repeatedly refer to IP protection
as a way of implementing this part of article 15. This is
problematic, as it does not make explicit enough that
there may be instances where IP protection is not appro-
priate and other sui generis systems should take over, or
indicate when these instances might arise. Furthermore,
it does not emphasize enough that “moral” interests could
be protected by other legislative measures such as defa-
mation laws, or that “material interests” could be best
protected with a minimum wage for artists or systems ca-
pable of providing an adequate standard of living to in-
dependent inventors and artists.

Finally, the General Comment’s detailed list of violations
of article 15 (1) (c) by acts of commission and omission
introduces a “violations approach” to author’s rights that
could be misinterpreted by IP lawyers.35 Indeed, as the
General Comment promotes IP protection as the pre-
ferred method of protection of the “moral and material
interests of authors” there is a danger that this will lead to
a system of protection that will be even stricter than the
present copyright or patent systems, which currently ben-
efit corporate actors. Furthermore, this could have ad-
verse consequences on the realization of development
commitments and human rights, including the rights to
food, health, education, the right to take part in cultural
life and the right to enjoy the benefits of scientific progress
and its applications.

Conclusion
General Comment No.17 (2005) has helped clarify the
long-standing debate on the relationship between IP rights
and human rights, by stating that IP rights are not hu-
man rights. Moreover, it has opened the scope of protec-
tion of the right to “benefit from the protection of the
moral and material interests resulting from any scientific,
literary or artistic production of which he is the author”
under article 15 (1) (c) ICESCR to indigenous commu-
nities and cultural minorities, whilst explicitly excluding
legal persons.

However, it has also created additional confusion for hu-
man rights advocates and policy-makers by promoting IP
protection as the preferred method of implementation
of this human right. This approach does not sufficiently
take into account the changing nature of IP law and the
fact that current IP systems tend to favour corporate in-
terests at the expense of individual authors, inventors and
artists.

Moreover, the fact that the General Comment is focused
solely on article 15 (1) (c), means that States parties to
the ICESCR will have difficulty balancing author’s moral
and material interests with other cultural rights under
article 15, including the right to take part in cultural life
(article 15 (1) (a)) and the right to enjoy the benefits of
scientific progress and its applications (article 15 (1) (b).
Hence, it will only be once the Committee on Economic,
Social and Cultural Rights has adopted General Com-
ments on articles 15 (1) (a) and 15 (1) (b) that human
rights advocates and policy-makers will be able to grasp
the full implications of article 15 on the relationship be-
tween IP rights and human rights.

Therefore, in addition to expeditiously adopting a Gen-
eral Comment on the rest of ICESCR article 15, the Com-
mittee on Economic, Social and Cultural Rights should
issue a clarification regarding the elements of General
Comment 17 that could be interpreted in ways that go
against the realization of the rights in the ICESCR. In
particular, the clarification should expressly acknowledge
that IP rules may not necessarily be the most appropriate
legal tool to protect the moral and material interests of
authors, particularly when “authors” are indigenous
groups or holders of traditional knowledge, as IP systems
may be completely antithetical to their beliefs, and thus
contrary to their cultural rights.

The clarification should also emphasize that the caution
that the General Comment expresses in its paragraph 35,
that protection of the moral and material interests of au-
thors should not impede realization of other human
rights, applies throughout the General Comment – in
order to dispel the possibility that actors advocating strict
IP standards rely on other parts of the General Comment
to support their positions.

1 The right to health is enshrined in article 12, International Covenant on Economic, Social and Cultural Rights (ICESCR) article 24 of the Convention on
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This Policy Brief was written by Davinia Ovett, Programme Officer.
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