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1. Background and Objectives

The Study Session on Intellectual Property and Human Rights was organized
by 3D in order to identify and explore how a human rights framework can
provide tools to support more equitable and development-oriented intellec-
tual property (IP) regimes. The Study Session brought together forty-six par-
ticipants from all over the world in order to discuss and share expertise on the
economic, social and cultural development consequences of stringent IP rules
and identify ways in which to best use human rights tools to ensure that IP
rules and policies support development goals. Participants included human
rights advocates, experts advocating for more equitable IP systems, policy-
makers and negotiators from countries as diverse as Argentina, Algeria, Bang-
ladesh, Brazil, Cameroon, the European Union, Peru, the Philippines, Uganda,
the United States and Venezuela. The Study Session was timed to coincide
with international IP and human rights events, notably the beginning of the
41st series of meetings of the World Intellectual Property Organization (WIPO)
Assemblies and the 40th session of the Committee on the Rights of the Child.

1 3D would like to thank Oxfam Great Britain and the Service du protocole of the Republic
and Canton of Geneva for providing financial support to the Study Session. We are also
grateful to the AW.60 Trust, the Ford Foundation (Brazil) and the Friedrich Ebert Stiftung for
enabling the participation of advocates from different parts of the world.
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The main objective of the Study Session was to create
conditions for future collaboration and coordination be-
tween human rights advocates and advocates of a more
equitable and development-oriented international IP sys-
tem. In order to achieve this goal, the Study Session aimed
to provide human rights advocates with a clearer under-
standing of the key technical and political issues at stake
in the current IP debates and negotiations. Likewise, it
aimed to show advocates of a more equitable IP system
how to use human rights rules and accountability mecha-
nisms to achieve more development-oriented and human
rights-consistent IP rules. Moreover, a further objective
was to clarify the distinction between IP rights and hu-
man rights in order to avoid misappropriation of human
rights language in IP debates. Furthermore, the Study
Session was designed to identify strategies and key dates
where IP and human rights issues could be raised in vari-
ous international, regional and bilateral fora. Ideas for
strategies, key dates and future work in this area put for-
ward by the participants can be found in section 7.

2. Overview of Regimes

The Study Session began with an outline of the role,
trends and current concerns raised by international IP
regimes. Participants considered the changing nature of
IP systems, from national systems aimed at promoting
scientific innovation and creations of the mind, to inter-
national regimes aimed at protecting investment and eco-
nomic assets. This trend is embodied by the WTO
Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement) which made IP an
inherent part of international trade agreements. Despite
already being burdensome for many developing coun-
tries, the IP standards in the TRIPS Agreement are now
being supplanted by even more stringent standards. These
even stricter IP rules (termed TRIPS-plus rules) are be-
ing negotiated at the World Intellectual Property Organi-
zation (WIPO), in bilateral and regional trade agreements,
investment agreements and are found in IP technical as-
sistance provided to developing countries. These strict
IP standards affect a country’s capacity to implement
other international obligations, including environmental
standards and human rights obligations.

In response to these concerns, participants discussed how
a human rights framework can provide tools to address

the imbalances in the current IP system and achieve a
more development-orientated outcome. States have
agreed to be bound by international human rights norms,
including by signing and ratifying human rights treaties.
Even if States are the main actors in international law, it
is important to bear in mind the obligations of other ac-
tors, such as international organizations and multinational
corporations. The main international human rights trea-
ties of relevance to a rights-based approach to IP policy
include the Convention on the Rights of the Child (CRC)
– the most widely ratified human rights treaty with 192
parties; the International Covenant on Economic, Social
and Cultural Rights (ICESCR) and the International
Covenant on Civil and Political Rights (ICCPR) with
about 160 parties each; and the Convention on the Elimi-
nation of All Forms of Discrimination Against Women
(CEDAW) with 180 parties.2

These treaties are particularly useful as they are moni-
tored by independent human rights treaty bodies (treaty
bodies). Treaty bodies such as the Committee on Eco-
nomic Social and Cultural Rights (CESCR) or the Com-
mittee on the Elimination of All Forms of Discrimination
against Women can be used to ensure that IP policies
always take into account the needs of the most vulner-
able and marginalized groups. Other useful human rights
mechanisms include the special procedures of the United
Nations Commission on Human Rights such as the Spe-
cial Rapporteurs on the Right to Health, the Right to Food
and the Right to Education. Moreover, it was noted that
regional mechanisms such as the Inter-American Com-
mission on Human Rights, the African Commission on
Human and Peoples Rights, the European Court of Hu-
man Rights and the European Social Charter provided
additional tools.

Participants suggested that human rights rules and mecha-
nisms could be used to address the imbalances in IP policy
in three main ways: first, by ensuring greater transpar-
ency and participation in IP decision-making processes;
second, by monitoring the impact of IP rules on the re-
alization of human rights, thereby allowing for greater
accountability of relevant actors on IP issues; and third,
by ensuring that wealthier countries do not have national
policies or take measures in international organizations
that would undermine the enjoyment of human rights in
other countries. Participants also underlined the need to
ensure non-discrimination, especially against women,
children, minorities, rural communities and indigenous

2 For details, see the text of the human rights treaties at: http://www.ohchr.org/english/law/



3

peoples, in all aspects of the discussions on IP and hu-
man rights.

The session also emphasized the need to ensure that IP
“rights” are not confused with human rights in IP de-
bates. A number of participants mentioned that they
would prefer to refer to IP “privileges” instead of rights,
as this word better reflects what they are. Participants
emphasized that human rights are fundamental and inal-
ienable rights, whilst IP rights can be bought, sold or
revoked.  Also, participants noted that the Committee on
Economic, Social and Cultural Rights (CESCR) aims to
clarify this distinction by drafting a General Comment
interpreting the scope and content of the right to the pro-
tection of the moral and material interests resulting from
an author’s scientific, literary or artistic production un-
der article 15(1) (c) ICESCR. Participants emphasized
that this human right must be considered in the context
of the whole of article 15, notably the right to take part
in cultural life (article 15 (1) (a)) and the right to enjoy
the benefits of scientific progress and its applications
(article 15 (1) (b)). Moreover, it was noted that even if IP
rules could in certain limited circumstances protect the
moral and material interests of authors, other systems of
protection – such as minimum wages – may be better
suited to ensure that the enjoyment of this human right
does not harm the enjoyment of other human rights, such
as the right to health, the right to food or the right to
education.

3. Development

The objective of this session was to consider the content
of a development-orientated approach to IP policy and
identify how human rights rules and mechanisms could
support such an approach.

Participants began by looking at the fact that developing
countries have varied objectives and needs in relation to
IP policy. Some aspire to higher standards of IP protec-
tion to promote their technological industries, whilst oth-

ers would benefit from more flexible IP standards to fa-
cilitate transfer of technology and allow them to respond
to economic, social and cultural development concerns.
Therefore, a development-oriented approach to IP should
be defined by each country according to its own needs.
However, the TRIPS Agreement changed this approach
by requiring a minimum level of IP protection in all WTO
Member States, even if some flexibility is permitted in
the implementation of TRIPS rules. Least developed
countries were granted until 1 January 2006 at the earli-
est to implement the TRIPS Agreement. Participants
noted that it is important that LDCs make use of the op-
tion to further delay implementation of the TRIPS Agree-
ment.3

In spite of the increasing trend towards harmonized IP
standards, some developing countries, such as Brazil, are
adopting development-oriented IP polices at the national
level and advocating a new approach to IP at the interna-
tional level. Moreover, a group of fourteen developing
countries called the “Friends of Development”4 submit-
ted a proposal on a Development Agenda for WIPO to
the WIPO General Assemblies in 2004. The proposal was
tabled in response to increasing concerns about the strict
standards being advocated by WIPO, especially in its
technical assistance and norm-setting activities. The ob-
jective of this proposal was to ensure that WIPO, as a
UN agency, fully mainstreams development concerns in
all aspects of its activities and undertake independent
evaluations and development impact assessments of these
activities. The proposal also suggests the drafting of an
Access to Knowledge Treaty that aims to counter the
adverse impact of strict IP rules on access to informa-
tion, scientific knowledge and educational materials. The
Friends of Development proposal and counter-proposals
from other countries are still under discussion in WIPO.

The participants went on to consider the human rights
obligations of States in the context of development and
international economic policy.  Particular emphasis was
put on the obligation of international cooperation and
assistance under article 2(1) ICESCR and article 4 CRC.5

3 A joint request to the TRIPS Council was made by Zambia on 13 October 2005 on behalf of LDC Members of the WTO, asking for an
additional fifteen year delay as of 1st January 2006.  See WTO Document, IP/C/W/457.

4 The “Friends of Development” proposal is co-sponsored by Argentina, Bolivia, Brazil, Cuba, the Dominican Republic, Ecuador, Egypt, Iran,
Kenya, Peru, Sierra Leone, South Africa, Tanzania and Venezuela. See WIPO Document, Proposal by Argentina and Brazil for the
Establishment of a Development Agenda for WIPO, WO/GA/31/11, 27 August 2004.

5 See article 2(1) ICESCR, as interpreted by CESCR General Comment No. 3(1990), The nature of States parties obligations, 14 December
1990 at http://www.ohchr.org/english/bodies/cescr/comments.htm and CRC General Comment No.5 (2003) General measures of
implementation of the Convention on the Rights of the Child, CRC/GC/2003/5, 27 November 2003 at http://www.ohchr.org/english/bodies/
crc/comments.htm
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It is widely accepted that under human rights States have
three types of obligations; the obligation to respect, pro-
tect and fulfil rights, and these pertain also to interna-
tional assistance and cooperation. In order to respect
rights States have an obligation to ensure that their poli-
cies do not harm the enjoyment of human rights in other
countries. In order to protect rights, States must ensure
that they take measures to regulate third parties, includ-
ing multinational corporations, so that they do not harm
the enjoyment of human rights in other countries. Whilst
the specific scope of the international obligation to co-
operate in fulfilling human rights is being advanced, hu-
man rights-consistent IP policy would be furthered, in
the first instance, through rigorous adherence by devel-
oped countries to the obligations to respect the exercise
of human rights abroad, through the policies and agree-
ments they pursue, and to protect human rights from be-
ing undermined by third parties who benef it
disproportionally from the current IP regime.

Another useful human rights norm is the right to devel-
opment, enshrined in the Declaration on the Right to
Development. Although this Declaration is not a bind-
ing instrument, it provides an increasingly valuable nor-
mative framework in light of its requirement for an
international environment conducive to the realization
of human rights. This right also includes the right of peo-
ple to participate in and control the direction of their de-
velopment and to participate fully and equally in the
benefits of development. The right to development, in
conjunction with other participatory human rights, is par-
ticularly relevant in supporting claims for public partici-
pation in IP decision-making processes at the national,
regional and international level. The Task Force on the
Right to Development, which brings together human
rights experts and representatives from international fi-
nancial and trade institutions, has made recommenda-
tions on the need for human rights impacts assessments
of trade rules through the WTO Trade Policy Review
Mechanism. The Task Force will meet in November 2005.

In view of the current state of IP regimes participants
discussed the need for human rights mechanisms, such
as the treaty bodies or the Special Rapporteurs, to openly
advocate for greater coherence between IP and develop-
ment policies in a way that is human rights-consistent.
Participants were cautious about the best way to approach
raising human rights concerns in international organiza-
tions that are specialized in trade and IP issues, such as

the WTO and WIPO. It was stressed that there was a risk
that if human rights concerns were raised in a trade-re-
lated IP case in the WTO Dispute Settlement Body (DSB)
that they could be re-interpreted in a harmful way. Par-
ticipants also expressed concerns about the misuse of
development cooperation and assistance by rich coun-
tries to impose their policy positions, such as TRIPS-
plus rules, on poorer countries. In response to these
concerns, participants emphasized the need to advocate
that States undertake human rights impact assessments
of IP rules before they are negotiated and adopted.

4. Knowledge and Education

The purpose of this session was to consider how IP rules,
especially copyright, affect access to knowledge and the
right to education, and suggest how human rights rules
and mechanisms could be used to counter any adverse
impacts.

Participants began by considering the scope and content
of copyright. Copyright is a bundle of rights which in-
cludes the right to produce, copy, adapt, distribute, pub-
licly perform and display a work. Moreover, copyright
also includes a number of moral rights which include the
right to be known as the author of a work or the right not
to have a work altered.  Since the adoption of the TRIPS
Agreement WTO Member States are required to provide
a term of protection to copyright of life plus fifty years
after the death of the author. By providing exclusive
rights, copyright raises the cost of materials, thereby
restricting access to knowledge and information. This is
particularly problematic in developing countries where
copyright raises the cost of text books and learning ma-
terials, with dramatic consequences on the affordability
of education. States can use flexibilities such as compul-
sory licenses, which are licenses without the consent of
the IP owner, to reduce the cost of educational materials.
Only thirteen countries have ever used compulsory li-
censes under the Berne Convention on copyrights to re-
produce and translate works.

Participants outlined how the right to education under
article 13 ICESCR and article 29 CRC, could be used to
pressurize governments to use these flexibilities. The right
to education has been interpreted by the Committee on
Economic, Social and Cultural Rights (CESCR) in two
General Comments.6 According to CESCR General

6 For details, see CESCR General Comment No. 11 (1999), Plans of Action for Primary Education, E/C.12/1999/4, 10 May 1999 and CESCR
General Comment No. 13 (1999), The right to education, E/C.12/1999/10, 8 December 1999.
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Comment No.13 (1999) the right to receive an education,
including the right to universal and free primary educa-
tion, has three dimensions of obligations: to respect, pro-
tect and fulfil. The right to education includes the right
to availability of functioning educational institutions and
programmes, accessibility of educational institutions and
programmes for all without discrimination, acceptability
in the form and substance of education and adaptability
of education to the needs of changing societies and com-
munities. Of particular relevance to the issue of copyright
are accessibility and adaptability. States need to ensure
economic accessibility of education without discrimina-
tion. If the poor cannot access education because copy-
right makes learning materials too expensive, this dis-
criminates against vulnerable groups. Moreover, if
copyright rules prevent materials from being adapted to
the linguistic and cultural needs of communities; this
could be a violation of the right to education.

Participants discussed the need to mobilize public aware-
ness about the risks raised by copyright and new techno-
logical protection mechanisms on the right to access
information and the enjoyment of the right to education
in developing countries. Also, increased action is needed
from the treaty bodies, especially the Committee on the
Rights of the Child, on the right to education generally,
and specifically the impact of IP rules on access to edu-
cation. In addition, there is a need to clarify whether free
universal primary education also includes free access to
educational materials. Moreover, participants emphasized
the fact that copyright restrictions on photocopying im-
posed by bilateral and regional trade agreements, espe-
cially Free Trade Agreements (FTAs), had vast
implications for access to information and access to sec-
ondary and higher education in developing countries.

Participants spoke about the need to learn from the ex-
perience of the access to medicines campaigns on how
to best use human rights rules and mechanisms, such as
the Special Rapporteur on the right to education, to en-
courage States to use compulsory licenses for educational
materials. Participants also questioned whether the United
Nations Economic, Social and Cultural Organization
(UNESCO) Convention against Discrimination in Edu-
cation could play a role in ensuring that copyright rules
do not discriminate against vulnerable groups, especially
women and minorities. Participants also flagged the need
to follow copyright rules being negotiated in different
fora, including bilateral and regional trade agreements

and the WIPO Broadcasting Treaty. Finally human rights
advocates were encouraged by the participants to pro-
vide input in discussions on a draft Access to Knowl-
edge Treaty, which is part of the WIPO Development
Agenda proposal put forward by the Friends of Develop-
ment.7

5. Food

The objective of this session was to identify how IP rules
affect access to seeds and the realization of the right to
adequate food, in order to develop a human rights ap-
proach to analyzing these impacts.

Participants began by looking at how IP rules affect ac-
cess to seeds for farmers and breeders.  The TRIPS Agree-
ment grants patent owners at least twenty years of
exclusive rights to make, use, offer for sale, sell or im-
port. Although the TRIPS Agreement allows for the ex-
clusion of patents on plants and animals, WTO Members
cannot exclude the patenting of microbiological or non-
biological processes. This means that patent rules are
mainly used to protect genetically modified (GMO)
seeds. The TRIPS Agreement also requires that all mem-
bers of the WTO provide for the protection of plant vari-
eties either by patents or by an effective alternative system
(termed “sui generis” system). The protection of plant
varieties can also have an impact on access to seeds by
limiting the ability to breed, save and re-use seeds.

Many countries have opted for the protection of plant
varieties under the International Convention for the Pro-
tection of New Varieties of Plants (UPOV), and its sub-
sequent revisions – 1978 and 1991 – instead of developing
their own systems.  The UPOV 91 system creates a mo-
nopoly over the production, marketing and sale of seeds
and restricts the ability of farmers to breed, save and ex-
change seeds. Participants were concerned by the fact
that developing countries are being pressurized in bilat-
eral and regional trade agreements to adhere to the UPOV
91 system without fully understanding the impact on the
livelihoods of small farmers, food security and food sov-
ereignty. Finally, participants noted that IP rules are not
the only barriers to access to seeds. Other barriers in-
clude: private contracts limiting the re-use of seeds, ap-
proved national seed lists and the use of hybrid seeds
that cannot be saved.

7 For further information on the proposed Access to Knowledge Treaty see: www.cptech.org/a2k
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Participants then discussed the normative content of the
right to adequate food and how it could be used to en-
sure that farmers retain the ability to produce their own
seeds and re-use them. The right to adequate food is an
inherent part of the right to an adequate standard of liv-
ing according to article 11 ICESCR. The content of the
right to adequate food has been interpreted by CESCR
in General Comment No. 12 (1999).8 States are obliged
to implement the right to adequate food in a non-dis-
criminatory way and must ensure adequacy and
sustainability of food availability and access in order to
achieve long-term food security. This involves ensuring
that food meets dietary needs, is free from adverse sub-
stances, is acceptable culturally and for consumers, is
available and accessible. Participants recognized that
more work needed to be done on the link between IP,
access to seeds and the right to adequate food.

Despite the need for a clearer human rights framework
for this issue, participants suggested that the normative
content of the right to adequate food of particular rel-
evance to access to seeds is availability and economic
accessibility of food. The restrictions on access to seeds
imposed by UPOV 91 could undermine the right to ad-
equate food of farmers by limiting availability of possi-
bilities to grow food directly and limiting access to
affordable seeds in order to grow food and feed oneself.
Participants also considered State obligations to take
measures to respect, protect and fulfil the right to ad-
equate food and its link with IP and seeds. They consid-
ered that the State obligation to ensure that measures do
not harm access to food could include patents on seeds
and plant variety protection mechanisms. Also, the States’
obligation to protect the right to adequate food by ensur-
ing that private enterprises or individuals do not deprive
people of access to food, could include protecting farm-
ers from the adverse effect of the monopoly effects of
patents on seeds. Finally, the State obligation to take
measures to provide the right to adequate food could in-
clude taking measure to guarantee the price of seeds and
access to seed varieties.

Of concern was the impact of patents on seeds and plant
variety protection mechanisms on traditional knowledge
relating to genetic resources. Participants considered a
proposal put forward by the Bolivarian Republic of Ven-
ezuela which suggests that indigenous peoples could have
their collective rights relating to traditional knowledge
protected as part of the wider IP system. Many of the

participants expressed concern that the IP system of pro-
tection was not suited to the protection of traditional
knowledge and that it risked leading to the privatization
of genetic resources. Further discussion is needed in con-
sultation with indigenous peoples to devise an adequate
international protection mechanism. Discussions are cur-
rently under way within the auspices of the WIPO Inter-
governmental Committee on Genetic Resources,
Traditional Knowledge and Folklore (IGC), and the
United Nations Working Group on Indigenous
Populations (WGIP) on these matters.

Participants considered the possible human rights mecha-
nisms that could be used to raise issues regarding IP, ac-
cess to seeds and the right to adequate food. These include
the treaty bodies, the Special Rapporteur on the Right to
Food and possibly the FAO Voluntary Guidelines on the
Right to Food. A number of participants working to en-
sure a more equitable IP system expressed concern about
the FAO Voluntary Guidelines. They referred to a clause
which is extremely problematic as it makes the FAO Vol-
untary Guidelines and their interpretation of the right to
adequate food subservient to international trade agree-
ments, including IP agreements. Participants agreed that
this clause in the FAO Voluntary Guidelines underlines
the need for greater cooperation between human rights
advocates and advocates working to ensure a more equi-
table and development-oriented approach to IP policy.
Participants encouraged each other to collaborate in ad-
vocating against the adverse impacts of IP protection and
plant variety protection on access to seeds and the reali-
zation of the right to adequate food.

6. Health

The objective of this session was to share experiences of
using human rights rules and mechanisms to ensure that
IP rules, especially patent rules, do not adversely affect
access to affordable medicines and the enjoyment of the
right to health.

Participants stressed that IP, access to medicines and the
right to health is the issue where most work has been
done on the intersection between IP and human rights at
the national, regional and international level. This is
linked to the fact that international concern about the
adverse effect of patent rules on the cost of medicines
resulted in an unprecedented political commitment: the

8 See CESCR, General Comment No. 12 (1999), The right to adequate food, E/C.12/1999/5, 12 May 1999
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Doha Declaration on TRIPS and Public Health 2001
(Doha Declaration). The Doha Declaration reaffirms a
countries’ ability to use the flexibilities permitted by the
TRIPS Agreement to reduce the cost of medicines, in-
cluding compulsory licenses for the manufacture of ge-
neric medicines or parallel importations of patented
medicines that are sold more cheaply in other countries.
Although the Doha Declaration does not refer to the right
to health, many NGOs that advocated for such a declara-
tion framed their arguments using right to health lan-
guage as access to affordable medicines is an integral
part of the right to health.

The Doha Declaration left one issue unresolved: how can
countries that cannot manufacture their own generic
medicines make effective use of compulsory licensing?
The WTO General Council Decision of 30th August 2003
(General Council Decision) provides a compromise so-
lution to this issue in the form of a temporary waiver that
allows countries to export a majority of medicines under
compulsory license to a country that cannot manufac-
ture the medicines itself. So far, no country has used this
mechanism to import generic medicines. WTO Mem-
bers are negotiating how to best incorporate the General
Council Decision into a permanent amendment to the
TRIPS Agreement. Participants underlined that this is-
sue could be controversial at the WTO Hong Kong Min-
isterial in December 2005.

Participants stressed that the flexibilities and mechanisms
achieved in the multilateral context are being undermined
by more restrictive TRIPS-plus rules in bilateral and re-
gional trade agreements. Of particular concern are limi-
tations on compulsory licenses, parallel imports and the
inclusion of new rules on data exclusivity that will effec-
tively undermine access to generic medicines in devel-
oping countries. Participants flagged a number of Free
Trade Agreements (FTAs) where these TRIPS-plus rules
are currently being negotiated such as the US – Andean

FTA,9 the US – Southern African Customs Union (SACU)
FTA,10 the US – Thailand FTA, and the European Free
Trade Association (EFTA) FTA negotiations with Thai-
land.11 These negotiations are used as benchmarks for
even higher standards in future FTAs.

Participants considered the right to health according to
article 12 ICESCR and article 24 CRC.12 The content of
the right to health has been interpreted by CESCR in
General Comment No. 14 (2000) and includes the right
to availability, accessibility, cultural acceptability and
quality health products. Of particular relevance is the right
to access affordable medicines, including the provision
of essential medicines. The State must take immediate
steps to respect, protect and fulfil these obligations. The
obligation to respect means that States should refrain from
impeding the enjoyment of the right to health. The obli-
gation to protect requires States to adopt measures that
will prevent third parties – including the pharmaceutical
industry – from threatening the enjoyment of the right to
health. Finally, the obligation to fulfil requires the State
to implement national policies and legislative measures
that ensures the realization of the right to health.

Human rights rules and mechanisms that have been used
to fight against the proliferation of TRIPS-plus rules in-
clude the treaty bodies and the Special Rapporteur on
the right to health. Treaty bodies, such as the Committee
on the Rights of the Child (CRC), started looking at this
issue of IP, access to medicines and the enjoyment of
human rights especially as a result of submissions from
NGOs.13 In 2004 and 2005, the CRC monitored this is-
sue in relation to Ecuador, El Salvador, Botswana, the
Philippines and Nicaragua. For example, the CRC fol-
lowing the consideration of the report of El Salvador
made the following recommendations on the implemen-
tation of the US- Central American FTA (CAFTA): “The
Committee recommends the State party to systematically
consider the best interests of the child when negotiating

9 The Andean countries involved include Colombia, Ecuador and Peru.

10 SACU includes Botswana, Lesotho, Namibia, South Africa and Swaziland.

11 EFTA includes Iceland, Liechtenstein, Norway and Switzerland.

12  See CESCR General Comment No. 14 (2000), The right to the highest attainable standard of health, E/C.12/2000/4, 11 August 2000,
CRC General Comment No. 3 (2003), HIV/AIDS and the rights of the child, CRC/GC/2003/3CRC, 17 March 2003, and CRC General
Comment No.4 (2003), Adolescent health and development in the context of the Convention on the Rights of the Child, CRC/GC/2003/4, 1
July 2003.

13 See the country briefings of  3D -> Trade – Human Rights – Equitable Economy on IP, access to medicines and human rights in Botswana,
Denmark, Ecuador, El Salvador, Italy, and the Republic of the Philippines and Uganda at: http://www.3dthree.org/en/
page.php?IDpage=23&IDcat=5
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trade-related intellectual property rights and implement-
ing them into national law. In particular, the State party
should conduct an assessment of the impact of interna-
tional intellectual property rights agreements on the ac-
cessibility of affordable generic medicines, with a view
to ensuring children’s enjoyment of the highest attain-
able standard of health.”14 The participants stressed that
such recommendations are only useful tools if civil soci-
ety groups disseminate and use them in their advocacy
work.

Participants flagged that the treaty bodies have made
cross-references to each others recommendations. For
example, CESCR recommended that Ecuador “conduct
an assessment of the effect of international trade rules
on the right to health for all and to make extensive use of
the flexibility clauses permitted in the WTO Agreement
on Trade-related Aspects of Intellectual Property Rights
(the TRIPS Agreement) in order to ensure access to ge-
neric medicine.”15 The CRC followed up on these rec-
ommendations in its consideration of Ecuador and
recommended that “the State party ensure that Free Trade
Agreements do not negatively affect the rights of chil-
dren, inter alia, in terms of access to affordable medi-
cines, including generic ones. In this regard, the
Committee reiterates the recommendations made by the
CESCR.”16 These recommendations were used by a coa-
lition of civil society organization and human rights ad-
vocates in Ecuador to lobby their government on the
impact of TRIPS-plus rules on access to affordable medi-
cines.

Participants also spoke about the successful interventions
of the Special Rapporteur on the Right to Health on this
issue in the context of his mission to Peru. During his
mission to Peru in June 2004 he raised a number of con-
cerns about the effect of TRIPS plus rules in the US-
Andean FTA negotiations (which includes Colombia,
Ecuador and Peru). His press releases and recommenda-
tions in his report to the Commission on Human Rights
were widely disseminated in Peru. They were used by
civil society groups and also by the Ministry of Health.

In particular, they encouraged the Ministry of Health to
undertake an impact assessment of proposed IP rules on
the cost of medicines and the enjoyment of the right to
health in Peru. Furthermore, the recommendations en-
couraged the Peruvian IP Office to also undertake an
economic impact assessment of proposed IP rules on
generic medicines in Peru. Participants also flagged the
fact that a coalition of NGOs from Thailand and EFTA
countries have sent two requests to the Special Rappor-
teur on the Right to Health to make urgent action inter-
ventions in the US – Thailand FTA and the EFTA –
Thailand FTA negotiations in order to ensure that no
TRIPS-plus rules are included.17

Furthermore, participants looked at how national health
advocates have used human rights arguments to support
their campaigns to ensure that IP rules do not undermine
access to affordable medicines. Participants considered
the case of Uganda, which benefits from a delay to im-
plement the TRIPS Agreement until 1 January 2006 and
an additional delay on the implementation of TRIPS pat-
ent rules until 1 January 2016 due to its status as a least
developed country (LDC). Although Uganda was already
TRIPS-compliant prior to the adoption of the TRIPS
Agreement, the government obtained technical assistance
to reform its IP laws in order to comply with the 2006
deadline. The technical assistance was provided by
USAID which drafted a draft Patent Bill that includes
TRIPS-plus rules. The Coalition for Health Promotion
and Social Development (HEPS), Uganda, responded to
these proposed rules by participating in the Law Reform
Commission task force on the Patent Bill, providing in-
dependent advice on how to best implement the
flexibilities in the TRIPS Agreement to ensure access to
affordable medicines and the realization of the right to
health, and designing a sensitization programme for the
general public. HEPS encouraged Parliament to consider
the importance of using a human rights benchmark in
designing patent laws and succeeded in delaying the adop-
tion of the draft Patent Bill. They are now working to
ensure that Uganda use the TRIPS waiver to suspend
patents on medicines until at least 2016.

14 CRC, El Salvador, El Salvador, Concluding Observations, CRC/C/15/Add.232, 30 June 2004.

15 CESCR, Ecuador, Concluding Observations, E/C.12/1/Add.100, 7 June 2004.

16 CRC, Ecuador, Concluding Observations, CRC/C/15/Add.262, 13 September 2005.

17 See la Déclaration de Berne, Request for an urgent appeal to stop EFTA Member States (Switzerland, Norway, Iceland and Liechtenstein),
from imposing TRIPS-plus rules in free trade agreements (FTAs) with Thailand, 20 June 2005 at http://www.evb.ch/
index.cfm?page_id=3647&archive=none
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7. Ways Forward and Common
Strategies

At the end of the Study Session the participants suggested
a number of proposals to move these issues forward and
identify common strategies to ensure that IP policies are
development-oriented and human rights-consistent. These
included:

Capacity-Building, Coordination and Awareness-
Raising Activities:

• Undertake capacity building of human rights ad-
vocates on how to approach IP policy in a devel-
opment-oriented manner and of advocates working
on IP issues on how to use the human rights rules
and mechanisms.

• Stimulate coalitions and greater coordination
between human rights advocates and advocates
working for a more equitable IP system. Particu-
lar emphasis was put on the need for greater coor-
dination between these groups on access to seeds
in order to develop a common strategy on IP, ac-
cess to seeds and the right to adequate food.

• Ensure that human rights advocates participate
in debates in different fora where IP rules are
on the agenda: WIPO Development Agenda dis-
cussions, WTO Ministerial Conferences, WHO,
UNESCO, FAO, Convention on Biological Diver-
sity (CBD), World Summit on the Information
Society (WSIS) and bilateral and regional FTA
negotiations.

• Ensure advocates of an equitable and develop-
ment-oriented IP system participate in human
rights fora where IP rules are raised: Commis-
sion on Human Rights, treaty bodies, United Na-
tions Working Group on Indigenous Populations
(WGIP).

• Inform IP policy-makers about human rights
norms, including negotiators in the WTO, WIPO
and those negotiating bilateral and regional trade
agreements. Encourage them to take into account
their States’ human rights obligations when nego-
tiating IP rules in order to achieve a development-
oriented and human rights-consistent outcome.

• Raise awareness of national parliaments about
the adverse effects of IP policies of their countries
on the enjoyment of human rights.

• Raise public awareness about the impact of IP
rules on human rights by working with the media.

Procedural Strategies:

• Use existing international human rights rules
and mechanisms to raise concerns about the im-
pact of IP rules on the enjoyment of human rights.
Encourage use of the treaty body monitoring proc-
ess and the Special Rapporteur country monitor-
ing and urgent action/ letters of allegation
processes to raise concerns about violations of
human rights due to IP rules. Encourage human
rights impact assessments of IP rules.

• Use domestic legislation and regional human
rights mechanisms to test cases on the impact of
IP rules on the realization of human rights, with
particular emphasis on the right to education and
the right to adequate food.

• Advocate for a resolution from the UN General
Assembly regarding the primacy of international
human rights law over international trade agree-
ments and IP agreements.

Additional Research and Analysis:

• Undertake further research on the effects of
copyright rules on access to educational materials
and the realization of the right to education. Simi-
lar analysis is needed on the impact of patent rules
and plant variety protection mechanisms on ac-
cess to seeds and the realization of the right to
adequate food. Moreover, more work is needed on
how to best use human rights arguments to coun-
ter the adverse impact of IP rules on access to edu-
cational materials and access to seeds.

• Clarify the distinction between IP rights and
human rights in order to stop misappropriation
of human rights in IP debates, including in WIPO.
It is necessary that the CESCR General Comment
on the right to the protection of moral and material
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interests of authors under article 15 (1) (c) ICESCR
fully clarify this difference when it considers the
draft text at its session in November 2005.

• Compile test cases to develop a human rights
framework to IP issues, including cases on access
to education, access to seeds and access to medi-
cines.

Participants identified a number of key fora and events
where IP and human rights concerns could be raised; this
included the WIPO General Assemblies from 26 Sep-
tember-10 October 2005, the UN Committee on Eco-
nomic, Social and Cultural Rights 35th Session from 7-25
November 2005, the World Summit on the Information
Society (WSIS) from 16-18 November 2005 and the
WTO Ministerial Conference in Hong Kong from 13-18
December 2005.

3D > Trade - Human Rights - Equitable Economy promotes
collaboration amongst trade, development and human rights
professionals, to ensure that trade rules are developed and applied
in ways that promote an equitable economy.

Our Objectives are:
> To promote collaborative efforts between people working to
promote an equitable economy,
> To strengthen the capacity of human rights advocates to raise
their concerns with trade decision-makers,
> To encourage the use of human rights mechanisms and rules in
support of efforts to promote an equitable economy, and
> To ensure accountability of all economic actors.


