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I. Introduction 
 
This working paper provides an overview of existing practice related to 
conducting human rights impact assessments (HRIAs) of trade agreements 
and . It draws extensively upon a previous paper produced for the Canadian 
Council for International Co-operation (CCIC), work for the Scottish Human 
Rights Commission on HRIAs, as well as other work by this author.1

It is structured in the following way: 
• Section II defines what an impact assessment is  
• Section III defines what an HRIA is and provides an overview of 

existing practice  
• Section IV sets out details of previous HRIAs and ‘social’ impact 

assessments of trade agreements.   
• Section V describes key lessons for undertaking future HRIAs of trade 

agreements 
• Section VI sets out eight key steps that should be integral to any HRIA 

conducted of a trade agreement. 
• Section VII reflects upon the benefits and potential dangers of 

undertaking HRIAs of trade agreements 
• Section VIII provides some concluding thoughts  

 
II. What is Impact Assessment? 

 
Impact assessment is an increasingly widely-adopted tool for evaluating the 
effects of policies, practices, programmes and regulatory interventions across 
a wide range of different fields. 2 

Impact assessments are now conducted by a variety of different actors 
including national and local governments, non-government organizations, 
businesses and inter-governmental organisations. The International 
Association for Impact Assessment (IAIA) promotes the practice of impact 
assessment and collects many resources on the issues. 
 
Internationally there are a huge range of types of impact assessment. At its 
2006 International Conference, the IAIA listed over 50 different ‘topical 
streams’. 3 These include environmental, social and economic impact 
 
1 I am very grateful to comments on an earlier draft by Thomas Braunschweig, Gauri Sreenivasan and 
Simon Walker.  
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assessment, poverty and social impact analysis, health impact assessment 
and regulatory impact assessment.  
 

III. What is Human Rights Impact Assessment? 

HRIAs are also increasingly utilised to assess the impact of policies, 
programmes, projects, legislation and other interventions on human rights. 
Just as policymakers consider environmental, social or economic impacts by 
conducting impact assessments to explore those issues, HRIAs aim to make 
policymakers take into account the human rights impact of laws, policies, 
programmes etc. Before being recognised as a separate form of assessment, 
human rights impact assessment was considered as part of social impact 
assessment, but more recently a number of actors have begun to utilise it 
independently. HRIAs have been used to examine, inter alia:

• The impact of development programmes on beneficiary countries 
(e.g. see NORAD handbook).  

• The human rights impact of multinational companies (see Aim for 
Human Rights’ Guide for an overview of instruments).  

• The extent to which human rights non-governmental organisations 
(NGOs) have achieved their policy aims and objectives (e.g. see 
evaluation of nine Dutch NGOs). 

• The human rights impact of foreign investment projects (See Rights 
and Democracy studies)

• Health and Human Rights Impact Assessment  (e.g. see Aim for 
Human Rights’ Health Rights of Women Impact Assessment 
Instrument). 

• The impact of government policy and legislation on the rights of 
children (e.g. see UNICEF’s Child Rights Impact Assessment in  
Bosnia). 

• Analysis of the government budgets including on health, food and 
education (e.g. see FAO’s guide to right to food budget analysis).   

 
The Human Rights Impact Resource Centre provides details of many of 
these assessments, as well as a range of toolkits and methodological 
guidance on how HRIAs might be carried out.  
 
There is no single existing blueprint for undertaking HRIAs. This type of 
assessment is a policy mechanism that is in its infancy. It has been 
undertaken for less than a decade. There is no universally accepted definition 
of what an HRIA is, and no generally accepted framework for how they should 
be carried out has been developed (in contrast with e.g. environmental impact 
assessment).4 There will also always be variation in practice depending on: 

• The range of subjects assessed – both the particular issues involved 
(e.g. health, education, etc.) and the type of subjects analysed (a 
project, a policy, a piece of legislation, a budget etc.) 

• The different actors involved in carrying out the assessment 
(governments, businesses, civil society actors)  

• When the assessment takes place – before or after the policy or 
practice comes into force (ex ante/ex post assessments) 



3

• The quality and complexity of the analysis undertaken 
• The time, resources and quality of data available 

 
An HRIA of a Trade Agreement seeks to assess how the legal obligations of 
that agreement will affect (negatively and positively) the human rights of 
people in the States concerned.  It will therefore be very different from an 
HRIA that assesses the impacts of a particular project or programme of 
activities (e.g. a development co-operation programme, the construction of a 
pipeline) or those that assess the impact of an organisation (e.g. multinational 
companies, NGOs). 
 
HRIAs of trade agreements should be based on an explicit evaluation of the 
impact of trade law obligations on relevant, codified human rights obligations 
that apply to the actors (States and inter-governmental organisations) in 
question.5 The focus on international trade law obligations and their impact at 
the national level means that a specific methodological approach must be 
developed, particularly in relation to complex issues of causation (e.g. how 
might we demonstrate whether agricultural liberalisation commitments have 
caused human rights violations among semi-subsistence farmers?).  
 
We therefore need to primarily focus on the specific experience of 
undertaking HRIAs of trade agreements in order to understand what are the 
key characteristics of the HRIA process in that context (see next section). 
However we will also draw on some lessons from other HRIA processes 
where they are valuable.  
 

IV. Existing Impact Assessments of Trade Agreements 
 

There have been three major examples of HRIAs of trade agreements that 
provide some potential lessons for how future HRIAs should be carried out. In 
addition, there are a much greater number of impact assessments of trade 
agreements that conduct some form of ‘social’ impact assessment of the trade 
agreement in question. The approach taken by these ‘social impact 
assessments’ (SIAs) is also relevant, in that they cover many of the same 
issues that HRIAs cover (e.g. how will the ‘health’ of the population be 
affected by intellectual property provisions that restrict access to generic 
medicines?).  They do however use a very different normative framework (see 
section V below on this). Details of the key assessments are set out below: 
 

1. Human Rights Impact Assessments  
• Thailand Human Rights Commission - In 2006, the Thailand National 

Human Rights Commission (TNHRC) produced a draft report of what 
was widely reported as the first HRIA of an international trade 
agreement.  TNHRC considered the human rights implications of the 
free trade agreement that Thailand was negotiating with the US before 
the military coup in Thailand stalled those talks. The draft report covers 
four substantive areas –agriculture, environment, intellectual property, 
and services and investment – as well as the process of negotiation 
and the apparent lack of public participation and dissemination of 
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information in this process. It is an ex ante assessment, in that it 
assesses the potential future impact of the Thailand-US bilateral trade 
agreement.  

• A number of HRIAs have been produced by FIAN (FoodFirst 
Information and Action Network) in collaboration with a number of other 
civil society organisations. They all analyse the human rights impact of 
trade liberalisation on the right to food of agricultural producers in a 
range of different countries. These studies utilise the same basic 
methodological approach – they combine macro-level analysis of 
domestic food production, foreign importation and related state polices 
(of both domestic and external state actors) with micro-analysis at the 
community level. Human rights analysis combines the findings on the 
macro- and micro-level and evaluates them from the perspective of the 
right to food. Studies so far conducted are: 

o Paasch, Garbers and Hirsch, Trade Policies and Hunger: The 
Impact of Trade Liberalisation on the right to food of farming 
communities in Ghana, Honduras and Indonesia (2007). It 
considers the impact of trade liberalisation due to trade 
conditionality in IMF structural adjustment programmes on the 
right to food of rice farming communities in Ghana, Honduras 
and Indonesia. It is an ex post assessment, in that it assesses 
past impacts of trade liberalisation in each of these countries. 

o Right to Food of Tomato and Poultry Farmers, Ghana ( 2007). It 
analyses the effects of the European agricultural and trade 
policy and trade conditionality in IMF structural adjustment 
programmes on small producers of tomatoes and chicken 
breeders in Ghana. It is primarily an ex post study, but also 
predicts future impacts as a result of further liberalisation.    

o Right to Food of Milk and Honey Farmers, Zambia (2008) It 
focuses upon the future potential human rights impact (ex ante 
study) of EU Economic Partnership Agreements on dairy and 
honey farmers in Zambia.  

o The Right to Food of Milk and Maize Farmers in Uganda (2009) 
It investigates the past and potential future impact of agricultural 
trade policies of the EU on the right to food of smallholder 
farmers in Uganda, focussing on two products: milk and maize. 

• Simon Walker, ‘Assessment of CAFTA: The Impact of Intellectual 
Property Protection on the Right to Health and Related Rights in Costa 
Rica’ contained in the book ‘The Future of Human Rights Impact 
Assessments of Trade Agreements’ (Intersenta 2009). It considers the 
impact of the intellectual property provisions of the Central American 
Free Trade Agreement on the right to health in Costa Rica. It is an ex 
ante assessment which utilises economic modelling, causal-chain 
analysis and expert judgment to assess impact on the right to health. 
The book provides the most detailed methodological guidance on 
conducting HRIAs of trade agreements that has been produced.     

• Government HRIAs - There are no examples of governments/inter-
governmental bodies undertaking HRIAs of trade agreements (there 
are plenty of social ones, see below). Canada has recently 
implemented a new human rights reporting mechanism in its Free 
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Trade Agreement (FTA) with Colombia which was originally described 
as an HRIA but appears to have few of the features that are core to the 
HRIA process described below.  
 

2. Social Impact Assessments 
• EU Sustainability Impact Assessments - The EU systematically 

conducts economic, social and environmental impact assessments of 
all major multilateral and bilateral trade negotiations. These are known 
as Sustainability Impact Assessments. Social impacts are measured 
separately according to social ‘indicators’ and impacts are assessed as 
of greater/lesser/no significance.  

• The United Nations Environment Programme – UNEP has over thirty 
years of experience of conducting environmental impact assessments 
of trade agreements. Over the last decade it has also developed an 
impact assessment methodology that incorporates integrated 
environmental, social and economic assessment. 

• Other ‘social’ impact assessments of trade agreements have tended to 
be conducted on an ad hoc basis by a range of different actors - 
national governments, NGOs, intergovernmental organisations or 
academic institutions. The greatest number of these impact 
assessments have been conducted in Central and South American 
countries. Others have been undertaken in Australasia, the Pacific 
region and Africa. Altogether, extensive research of existing impact 
assessments of trade agreements identified over 30 assessments (up 
until 2007) that contained some kind of social impact analysis. A
catalogue of the assessments was produced for University of 
Nottingham Human Rights Law Centre.  

 
V. Key lessons in undertaking future HRIAs of trade agreements 

 
On the basis of extensive analysis of the above assessments, which has been 
undertaken by this author and others elsewhere,6 there are clear lessons to 
learn for conducting future HRIAs of trade agreements.  
 

1. Added value of HRIAs over social impact assessment - There are a 
number of interconnected reasons for undertaking HRIAs of trade agreements 
as opposed to social impact assessments:7

• In HRIAs, the impact of trade agreements can be measured according 
to legal obligations entrenched in international legal instruments rather 
than partial and sometimes seemingly arbitrary ‘social’ principles (e.g. 
core EU ‘themes’ like poverty, health and education and equity)  

• The human rights principles of interdependence and inter-relatedness 
help us to turn our minds to multiple impacts (e.g. on health, education 
and housing together) rather than focus on one or two predetermined 
impacts.   

• HRIAs should put pressure on duty-bearers’ to act to protect the rights 
of ‘rights-holders’ and provide justifications for their policies in human 
rights terms.8
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• HRIAs should engage international and national human rights actors 
(e.g. UN Actors, NHRIs etc.)   

• HRIAs emphasise the importance of transparency, participation and 
empowerment, both in the process of conducting the impact 
assessment and in the negotiation and implementation of the trade 
agreement itself.9 (However, we need to make sure that the rhetoric is 
reflected in the reality). 

• Many existing social impact assessments of trade agreements under-
explore or marginalize the impact of trade agreements on the most 
vulnerable and disadvantaged persons and particular groups who might 
suffer (or benefit) as a result (e.g. women, ethnic minorities). A human 
rights-based approach to international trade “shifts the perspective from 
aggregate values – from the benefits of trade for the country as a whole 
– to the impacts of trade on the most vulnerable and … insecure”10.

2. A technical not an ideological process - An HRIA is not suited to 
engagement in an ideological discussion about the purposes of, or overall 
justifications of the neo-liberal trade agenda. Nor is it an appropriate tool for 
passing judgment on whether a country should be eligible for a trade 
agreement. It should be utilised as the basis for an empirical study of the 
actual or potential human rights impacts of the trade agreement itself.  
 
But a number of existing impact assessments are clearly very much 
ideologically opposed to the agreement being evaluated, and make strong 
statements about negative impacts that are not directly linked to any evidence 
presented. On the other hand, the EU assessments have been widely 
accused of taking an excessively pro-liberalisation stance. Measuring the 
human rights or broader social impact of any trade agreement is a complex 
process and must be based on some form of empirical analysis. 
Unsubstantiated ideological opposition/support for the agreement in question 
is likely to undermine its perceived objectivity and therefore value. 
 

3. Different approaches required for assessing different types of 
provisions. HRIAs may assess a number of different types of provisions of 
trade agreements:   

• provisions of FTAs that directly aim at the protection and promotion of 
human rights, in particular provisions protecting labour rights.  

• provisions of FTAs that have an indirect human rights impact (e.g. 
agricultural liberalization provisions, intellectual property provisions, 
investment provisions etc.).  

• the process of negotiating a trade agreement and the extent to which 
it has promoted transparency and participation in accordance with 
key human rights principles.  

 
As highlighted in Section IV and in Appendix 1 there are a number of 
existing resources which assist in the development of future HRIA 
methodologies. The main focus of work so far has been on liberalisation of 
trade (in particular agriculture) and intellectual property provisions. There is 
also some limited guidance on assessing negotiating processes.11 But a 
great deal more work is needed in order to understand how the legal 
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standards on transparency and participation contained in key human rights 
instruments translate to obligations that need to be taken into account in the 
negotiation of trade agreements.12 

There are no existing resources (which this author is aware of) which 
consider how a human rights impact assessment of investment provisions or 
labour standards might be undertaken. Appendix 2 therefore provides a very 
brief outline for how an HRIA of investment provisions or labour standards 
might be undertaken from a study of how an HRIA of the Canada-Colombia 
FTA might be conducted. A great deal more work will be required to develop 
methodological frameworks for these fields.

4. The Timing of the Assessment: HRIAs can take the form of both ex ante 
assessments (undertaken before or during the negotiation of trade 
agreement, or prior to implementation), and ex post assessments (undertaken 
on a trade agreement after a period of implementation). Ex ante assessments 
present more complex methodological challenges.  In ex post assessments, it 
is possible to consider evidence of the actual impact of the trade agreement 
that is in force, and attempt to measure actual impacts on the population in 
question. In an ex ante assessment, this is not possible because the impacts 
have not yet happened. Therefore we need to find mechanisms for measuring 
potential impacts of the agreement.   
 
Ideally, HRIAs should be cyclical with ongoing monitoring and review of 
impacts. Little evidence was found of cyclical assessments being undertaken 
in practice.  
 

5. Complexity versus Simplicity: There is always a trade-off between the 
optimal methodology for the HRIA and a methodology that is achievable and 
produces a timely output. In the former we would want to e.g. develop a wide 
range of human rights indicators/questions, conduct a range of original case 
studies, specifically commission economic analysis of the FTA, conduct 
extensive and long term consultations with potentially affected communities 
etc. In the latter scenario we may want to rely on less detailed analysis, more 
limited consultations and case studies and existing economic analysis so far 
as it is available. The problems inherent in this trade-off are found in many 
discussion of HRIAs.13 Much will depend on the time, resources, expertise 
available to the assessment team and they way impacts are reported.   
 
It is also relevant to think here about the actors undertaking the assessment – 
do we require a more robust and constrained methodology for governments 
than we do for civil society HRIAs? In any event there may be benefits in 
having minimum standards for the conduct of HRIAs so that any single HRIA 
benefits from the credibility of the nomenclature.  
 

6. Who undertakes the assessment – There are difficulties in creating robust 
frameworks that are able to gather reliable information about human rights 
impacts on particularly vulnerable and disadvantaged groups, and 
demonstrate whether or not these are caused by trade agreements. Some of 
the SIAs analysed reflected the difficulties inherent in this analysis. Those 
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dominated by economists tended to concentrate on the economic impacts of 
the agreement and social impacts were often marginalised. Those without 
sufficient trade or economic expertise tended to under-explore the complex 
issues of causality and predicting future consequences inherent in a trade 
agreement of this type.  
 
The creation of appropriate methodologies will require interdisciplinary teams 
of persons with complimentary knowledge and skills including human rights 
and trade law and economics expertise coupled with social science expertise 
particularly in participatory methodologies.14 The overall structure of the 
assessment team will also depend on resources. Issues of independence, 
oversight and strict methodological frameworks are going to be particularly 
relevant where the HRIA is undertaken by a government. The recent 
experience of negotiating an ‘HRIA’ process in the Canada-Colombia FTA  
speaks to the difficulties that can be encountered.   
 

VI. Key Steps in Undertaking an HRIA of a Trade 
Agreement 
 
Although there is no single methodology for HRIAs, most have some key 
features in common. On the basis of analysis of existing HRIAs of trade 
agreements and impact assessments in other fields, eight key steps have 
been identified that should be included in any HRIA. These steps will 
inevitably require some adaption depending on timing, organisation, 
substance of assessment and resources. It is also recommended that people 
planning an ex ante HRIA look at the methodology by Simon Walker, for a 
much more detailed exploration of many of the same steps.15 

There will in practice be some overlap between steps (in particular the 
consultation ‘step’ will be likely to start at the screening or scoping stage)) and 
some steps will not always be explicit. But each of the stages are set out 
individually and in turn below for ease of reference:   

1. Screening 
2. Scoping 
3. Evidence gathering  
4. Consultation/Participation  
5. Analysis  
6. Conclusions and Recommendations  
7. Publication/Reporting  
8. Monitoring and review  

 
1. Screening  

 
'Screening' is the process of deciding whether a particular policy is suitable for 
a full impact assessment, and screening out policies where an HRIA is not 
considered appropriate or necessary. A trade agreement contains a vast array 
of provisions that are potentially subject to an HRIA (e.g. trade in goods, trade 
in services, investment, intellectual property etc.).  
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Attempting to measure the overall human rights impact of an agreement is a 
monumentally complex task, particularly given the potential for long, 
intermediate and short term impacts. Attempts to measure overall ‘social’ 
impact across an entire trade agreement have tended to become superficial 
exercises. There are worries about the Canada-Colombia human rights 
reporting process for exactly this reason. 

The screening process therefore identifies the key human rights issues that 
are subject to further analysis in the full assessment study. There is no 
recognised methodological framework for carrying out such a screening study. 
But some preliminary information gathering and analysis will probably be 
required in order to justify the screening decision – about the country itself, 
the trade agreement in question, and why the proposed sector/issue is worthy 
of a full assessment.16 

Where governments are undertaking assessments, it is vitally important that 
there is a transparent process for deciding which elements of the trade 
agreement are to be subject to a full assessment. Where a civil society 
organisation is undertaking an HRIA of a trade agreement, they will often 
have a pre-determined area of interest (e.g. the impact of investment 
provisions). But decisions should still be justified through e.g. use of existing 
studies, expert analysis, causal chain analysis etc.17 

2. Scoping 
 
‘Scoping’ is the information that is gathered and questions that are asked 
once the decision to undertake a full HRIA has been made. This stage is 
termed ‘planning’ or ‘mapping’ in some HRIA methodologies.  
In the trade context, questions will include 

� What are the relevant trade measures and how do they operate? For 
example in relation to intellectual property and access to medicines we will 
need to know about e.g. patent terms, compulsory licensing arrangements 
etc.  

� What are the human rights obligations of relevant actors (i.e. States who are 
parties to the agreement and relevant inter-governmental organisations)? 
This will include both national and international human rights obligations.  

� What is the baseline situation in the country (i.e. prior to the trade 
agreement) with regard to the issue in question? E.g. what is the existing 
regime for provision of essential medicines, what are the existing patent laws 
etc?  

� What are the potential mechanisms for dealing with any adverse impacts 
identified? (e.g. increased government support, tariff rises in products, 
human rights clauses in investment arbitration provisions etc.).  

� What potential human rights impacts is the measure in question likely to 
introduce? This should include consideration of positive as well as negative 
impacts. E.g. how will/have reduced tariffs on agricultural products 
impact(ed) upon urban poor as well as rural farmers?    

� What are the indicators or questions by which a judgment will be made about 
the human rights impact of the measure in question?   
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3. Evidence Gathering  
 
Without gathering evidence about the (potential) impacts of a policy, the 
conclusions of the decision-maker are likely to reflect simply their own 
knowledge, experience and prejudices. This is not to say that evidence will 
provide us with certain knowledge about a policy’s human rights impacts. ‘… 
questions of time, causation and spuriousness affect any assessment’s ability 
to draw inferences about the true impact of a set of activities.’18 But it should 
give us a more informed basis on which to make our decisions.  
 
The evidence required and the methods for collecting it will depend on the 
type of assessment being undertaken. For instance, in an ex post assessment 
there will be evidence of what has occurred as a result of the trade agreement 
coming into force, whereas in an ex ante assessment we will not have the 
same information available about future impacts. However it is still possible to 
predict changes based on comparable situations elsewhere and from 
estimating likely responses to policy changes by effected individuals.19 

Whether an HRIA is ex post or ex ante, a combination of research sources will 
be required. Most advanced HRIA methodologies suggest a combination of 
quantitative and qualitative research methods:  

Quantitative Research – This is the collection of numerical data about a 
situation. It will be primarily economic analysis of the trade agreement in 
question, and will be particularly important to demonstrate the overall impact 
of a particular trade measure (e.g. increase in rice imports entering the 
country as a result of liberalization). Quantitative research methods might 
include: 

• Economic studies of the impact of existing trade policies 
• Economic modeling of the potential future impact of trade policies 
• Questionnaires which ask for responses that can be subjected to 

statistical analysis 
 
Qualitative Research – Simply put, this is research which does not give you a 
hard number, but rather gives you a narrative about people’s experiences. 
The consultation stage of the assessment can provide qualitative research but 
there may also be pre-existing qualitative data from earlier research. 
Qualitative research might include  

• focus groups  
• interviews with key rights-holders 
• interviews with experts on the subject of the policy and on the rights issues  
• case studies of particular groups and individuals 
• questionnaires which ask for narrative responses  
• other reports or academic articles 

 
HRIAs of trade agreements will need to combine these two types of research 
(quantitative and qualitative) in order to analyse what the human rights of a 
policy is on particular people. This is because:  
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• Qualitative research can give a human face to what might otherwise be an 
abstract set of numbers and show how real people’s lives have been or could 
be affected by a policy. But over-reliance on qualitative research faces the 
accusation of being subjective and partial (it depends on who is in the room).  

• Quantitative data can show how many people actually experience certain 
outcomes and how great the impact is. Quantitative data can also be 
disaggregated (by for example race or gender) more reliably because of the 
potentially larger numbers in the data set. This can help expose differential 
impact of a policy on particular groups. But over reliance on quantitative 
methods can marginalise consultation and also leads to ‘the erroneous 
impression of precision and confidence in predictions’.20 It may also disguise 
impacts on particular people in a particular place where the figures are not 
sufficiently precise (e.g. a national survey will not give you accurate figures for 
a particular community).   
 
Decisions on appropriate methodologies will depend on the nature of the 
trade provisions being analysed (e.g. investment/labour provisions). Existing 
assessments have utilised various forms of economic analysis, causal chain 
analysis, expert study and analysis, participatory case studies, 
questionnaires, focus groups, interviews and observations.   
 
Many SIAs tend to concentrate on detailed economic analysis with little 
attempt at the more complex social/human rights analysis.  Studies and 
analysis of the EU SIAs and the South American impact assessments in 
particular, have been critical of their methodologies.21 Most have utilised 
traditional economic models to assess social impacts and this has been found 
to have its limitations. There is often insufficient data to do economic 
‘modelling studies’ to predict future outcomes with respect to social impact, 
and effects are so complex that it is difficult to predict outcomes with any 
certainty.  
 
Consideration of a diverse range of mechanisms for measuring impacts is 
therefore required. Those impact assessments that have been most 
successful in terms of identifying severe social impacts on specific people 
have tended to employ case studies of affected populations (e.g. FIAN 
studies, certain EU studies). Outside the field of trade, one of the most 
advanced mixed quantitative/qualitative methodologies for conducting an ex 
ante HRIA is UNICEF’s Child Rights Impact Assessment of Potential 
Electricity Rises in Bosnia and Herzegovina.

But it must be remembered that even an optimised impact assessment 
methodology will fall short of hard science where definitive answers can be 
provided based on incontrovertible ‘evidence’. In particular, there are two 
inherent problems of impact assessments more generally: attribution gaps 
due to the problems of proving cause and effect in a complex chain of 
activities and – in the case of ex-ante assessments – the hard-to-predict 
future consequences of provisions that have not yet been implemented. 
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4. Consultation and Participation 
 
By consultation we mean the provision and seeking of advice and information, 
in relation to the HRIA, whereas by participation we mean that people actually 
playing an active part in generating ideas as well as the decision-making 
process. I was unable to find any existing standards for what constitutes 
minimum reasonable standards of consultation and participation in an HRIA. I 
only found examples of better and worse practice.  
 
So, the Paasch, Garbers and Hirsch Study utilized extensive interviews with 
affected populations in order to ascertain if price fluctuations in rice as a result 
of imports had led to human rights violations on the ground. Interviews were 
conducted with affected individuals and groups and the results were the basis 
of much of the human rights analysis in the final report. Participatory 
methodologies of other assessments have been more widely criticised. NGOs 
and other commentators have been very critical of the participatory 
mechanisms utilised in many of the EU SIAs of trade agreements; the way 
relevant actors, particularly in third countries, are informed about the SIA, 
consulted as to their views, and those views taken into account in the ongoing 
conduct of the SIA.  
 
The majority of guidance on consultation processes simply stresses the 
importance of consultation and participation from a human rights perspective 
and argues that HRIAs should include effective consultation with the full range 
of potential rights-holders.22 The empowerment aspect of consultation is also 
stressed – that the process of bringing together (potentially) affected persons 
is itself a valuable end in itself.23 But beyond this, a great deal more work 
needs to be done to develop guidance and good practice principles that are 
relevant to people conducting HRIAs of trade agreements in particular 
contexts. Do we want minimum standards about what is appropriate? To what 
extent should these standards recognize that the degree of consultation and 
participation that is possible will depend on the time and resources that are 
available to the HRIA?  
 

5. Analysis  
 
This is the stage of the process where a decision is taken over what the 
human rights impact is. HRIAs must be based on an explicit evaluation of the 
impact of trade law obligations on relevant, codified human rights obligations 
that apply to the State in question. Otherwise there is a danger that human 
rights become merely ‘window-dressing’ for the assessment. Relevant 
obligations should have been utilised throughout the assessment to shape 
evidence gathering and consultation. Now they will be utilised to analyse what 
the human rights impact is.   
 
But it is often difficult to translate the human rights obligations contained in 
international and national laws into analytical tools that can be utilised to 
measure impacts of trade agreements. Guidance from expert bodies, such as 
the General Comments of the Committee on Economic Social and Cultural 
Rights, should be utilised to ‘flesh out’ the content of obligations.  
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Beyond this, most HRIA toolkits and methodological frameworks talk of 
developing a series of ‘indicators’ which should then be developed to measure 
the impact. There has been much work internationally to put together 
indicators which can be utilised to determine whether a right has been 
violated.  However, despite much talk about using these indicators in impact 
assessment, there is little evidence of their active use in existing 
assessments. 

This may be because work on indicators is all relatively recent and only in 
relation to certain rights. 24 But it is also because importing lists of indicators of 
particular rights wholesale into an impact assessment process is likely to be 
overwhelming for decision-makers and also lack the contextual specificity 
necessary for this kind of exercise.25 In HRIAs that do use indicators as tools 
of analysis, smaller lists of very context-specific questions are generally 
created. The questions are used in order to test the particular human rights 
issues which are the subject of the assessment.26 Careful thought is therefore 
required to assess the extent to which indicators are utilized in future HRIAs.   
 
An important part of this analysis stage will also be to test the hypothesis that 
trade agreements have caused/will cause problems or benefits from a human 
rights perspective against other possible causes.27 Where there is strong 
evidence of human rights violations/improvements occurring, a number of 
alternative causes may be still possible for their occurrence, (e.g. domestic 
government policies and practices) and these need to be explored in any 
HRIA. Conclusions may also point to the interaction of various elements 
leading to violations/benefits. 
 

6. Conclusions and Recommendation 
 
The formulation of policy-orientated conclusions and recommendations is 
central to conducting an HRIA.28 Many of the SIAs/HRIAs analysed included 
no detailed recommendations for the action required to deal with any negative 
impacts. Other SIAs (in particular EU SIAs) focused almost exclusively upon 
‘mitigation’ measures (i.e. dealing with negative impacts after the relevant 
agreement came into force), rather than amendments to the relevant 
agreement to prevent negative impacts, or recommendations that the 
agreement should not come into force as currently constituted. Other 
recommendations were insufficiently precise or did not state who needed to 
take action in order to ensure that the change occurred.  
 
There are four types of conclusions that can be reached: 

1. Positive or at least no negative impact found 
2. Change the trade measure in question (e.g. bring in safeguard measures, 

exception clauses, phase-in periods etc.) 
3. Bring in additional measures to mitigate the impact (e.g. funds to assist in 

transition to other types of production, retraining of workers, increase tariffs  
etc.) 

4. Negative impact found, but no action taken29 
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5. Abandon the measures in question or the whole agreement.30 

The HRIA needs to specify the actors required to take action in relation to 
each recommendation.  
 

7. Publication/Reporting  
 
A report should be produced cataloguing the HRIA process. Publishing that 
report is vital to the impact assessment process. It ensures that the body 
responsible can be held to account by rights-holders and other interested 
actors. Impact assessments should provide a transparent audit trail ‘for others 
who want to question the methods or results or redo the analysis with different 
assumptions”.31 

8. Monitoring and Review 
 
A human rights impact assessment should not be a one-off policy but an 
ongoing and dynamic process.32 This means that at the end of any 
assessment process a procedure should be put in place for how and when 
impacts should be assessed again in the future.  
 
The HRIA team should identify a monitoring and review process to make sure 
that:  

• Recommendations are implemented.  
• Impacts of the policy are reviewed over time to see whether predicted impacts 

have occurred or other unexpected impacts have arisen.    
• Indicators are developed to measure future impacts.  

 

VII. Benefits and Potential Dangers of Undertaking HRIAs 
 
Having set out the methodological guidance above, it is important to take a 
step back and think about what HRIAs can achieve in paractice. There are 
both benefits and potential dangers of conducting HRIAs of trade 
agreements. These should be considered in making a determination of 
whether an HRIA should be carried out in any particular context:33 Some of 
the advantages of HRIAs of trade agreements, as opposed to social impact 
assessments have been discussed above including the power and 
universality of the legal obligations of human rights, its empowerment 
function, the engagement of human rights actors and the human rights focus 
on the most vulnerable and disadvantaged.  
 
In addition we might add that HRIAs have the potential to enhance the 
engagement of human rights discourse in the trade sphere. It is an important 
critique of existing human rights approaches to international trade law that at 
the stage of actual policy formulation and evaluation ‘human rights language 
recedes into the background’ and that policy proposals often do not seem ‘to 
be derived from human rights obligations in any direct way.34 HRIAs allow 
human rights to be utilized to critique specific trade measures and formulate 
concrete alternatives.    
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HRIAs also enables human rights to be ‘mainstreamed’ within policymaking.35 
This has the potential to affect both institutional cultures and individual 
decision-making more widely in organisations. Particularly where HRIAs are 
conducted by governments, there is the potential for real change to be 
implemented and for the attitudes of policymakers themselves to be changed 
so that they start to take into account human rights issues regularly in their 
decision-making processes.  
 
But there are also potential dangers and disadvantages of conducting HRIAs:  
• Proper human rights impact assessment, particularly in the trade context, 

is a complex process. For example, there is a danger that impact 
assessment will concentrate on short term impacts that are easily 
quantifiable rather than long term effects or impacts that are not easily 
anticipated.36 HRIAs (like all forms of impact assessment) therefore need 
to make sure that they do not perpetrate a ‘dumbing down’ process on 
human rights fulfilment and on policy-making generally.   

• There is a danger that the legal obligations of human rights can be seen in 
a vacuum. Therefore consideration of the broader social and 
environmental impacts of policies may be marginalised or overlooked 
entirely.  The focus of the human rights approach upon ‘violations’ may 
also lead to assessments disregarding or marginalizing positive impacts 
(This may be an argument in favour of integrated assessments or at the 
very least a need to build in structured consideration of positive impacts). 

• Particularly where HRIAs are conducted by governments, they can 
become simply a bureaucratic process that ‘may come to value technique 
over substance’. Even activists and campaigners can lose touch with the 
underlying values that make the human rights critique important.  

• Decision-makers (who will often be trade specialists) can co-opt the HRIA 
process and then utilize it to justify decisions, safer in the knowledge that 
they have ‘taken into account’ legitimising human rights values.37 

• HRIAs can become a mechanism for stopping further debate on an issue 
(‘we have already considered the human rights implications of this when 
carrying out the impact assessment, there is no need to consider the 
human rights issues further/in the future).38 

VIII. Concluding Thoughts 
 
A decision to undertake an HRIA is in the end a political decision concerning 
the purchase it is likely to have in challenging orthodoxies and creating fairer 
models of trade that make peoples’ lives get better.  
 
An HRIA is highly unlikely to ever be able to provide entirely ‘objective’ and 
undeniable ‘truths’ about the impacts of an FTA. Both the methodology and 
conclusions are likely to be highly contested by those who doubt the 
relevance of human rights to trade debates.  
 
But HRIAs can ensure that key actors at the national and international level 
confront a range of concrete issues that would not normally be part of the 
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mainstream trade agenda, such as the degree of impact of trade obligations 
on poor producers in terms of their access to food, land, livelihood, 
education, healthcare and housing etc.  
 
For HRIAs of trade agreements to maximise their effectiveness, they need 
to engage those audiences beyond the human rights community who have 
power with regard to trade policy. This is why they need to demonstrate  

• A lack of pre-existing bias about what the impact of a trade 
agreement will be  

• Coherent methodological frameworks  
• Persuasive analysis  
• Clear and directed recommendations 

 
The history of human rights impact assessment up to this point in time has 
been of calls for HRIAs to be undertaken and pioneers undertaking them. It 
is now time to ‘professionalise’ and to develop a set of principles for 
conducting HRIAs so that their effectiveness can be maximised and 
methodologies cannot be undermined by actors seeking legitimacy simply 
by utilising the term ‘human rights impact assessment’.   
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Appendix 1 - Key Resources 
 

Human Rights Impact Assessments 
 
FIAN et al studies available at - http://www.fian.org/programs-and-
campaigns/projects/agricultural-trade-and-the-right-to-food

Simon Walker, ‘Assessment of CAFTA: The Impact of Intellectual Property 
Protection on the Right to Health and Related Rights in Costa Rica’, in ‘the 
Future of Human Rights Impact Assessments of Trade Agreements’ 
(Intersentia, 2009).  
 
Thailand National Human Rights Commission (Subcommittees), Draft Report 
on Results of Examination of Human Rights Violations (2006), electronic copy 
on file with this author  
 
Useful Websites 
 
Human Rights Impact Resource Centre - http://www.humanrightsimpact.org/ -
containing HRIAs in a range of different fields and extensive methodological 
guidance 
 
The University of Nottingham Human Rights Law Centre Trade Impact 
Assessment database - http://www.nottingham.ac.uk/law/hrlc/business-
trade/Final_Database.xls - containing a wide range of ‘social’ impact 
assessments of trade agreements  
 
Exploring HRIA Methodological Issues 
 
3D, ‘Human rights impact assessments: A pertinent tool for informing and 
improving trade governance?’ 
http://www.3dthree.org/pdf_3D/3D_WTOPF2009_panelHRIAsummary.pdf

3D, Insights on Human Rights Impact Assessments of Trade Policies and 
Agreements, http://www.3dthree.org/pdf_3D/HRIAsbackgroundinformation.pdf

Olivier De Schutter, ‘A Human Rights Approach to Trade and Investment 
Policies’ in Murphy and Pasch (eds.) The Global Food Challenge: Towards a 
Human Rights Approach to Global Food Policies (2009) 14-29 
 
James Harrison, Alessa Goller 'Trade and Human Rights: What Does 'Impact 
Assessment' Have to Offer?' (2008) Human Rights Law Review 8 (4) 
 
James Harrison – Conducting A Human Rights Impact Assessment of the 
Canada-Colombia Free Trade Agreement: Key Issues.', (2009) 1 - 17, A 
Background Paper for the CCIC Americas Policy Group available at 
http://www.ccic.ca/_files/en/what_we_do/003_apg_2009-
02_hr_assess_of_cfta.pdf.



18

Armin Paasch ‘World Agricultural Trade and Human Rights – Case studies on 
violations of the right to food of small farmers’ in Murphy and Pasch (eds.) 
The Global Food Challenge: Towards a Human Rights Approach to Global 
Food Policies (2009) 40-50 
 
Simon Walker, ‘The Future of Human Rights Impact Assessments of Trade 
Agreements’ (Intersentia, 2009). 
 

On the Development of Indicators 
 
Office of the High Commissioner for Human Rights, OHCHR, Report on 
Indicators for Promoting and Monitoring Implementation of Human Rights (6 
June 2008) HRMI/MC/2008/3. 

 
Office of the High Commissioner for Human Rights, OHCHR, Report on 
Indicators for Monitoring Compliance with International Human Rights 
Instruments (11 May 2006)  HRI/MC/2006/7 
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Appendix 2 – Illustrations of the Process for Undertaking HRIAs 
 
Please note that these are brief illustrations only, and that they were developed in the 
context of a report on the Canada Colombia FTA,39 before further work had been 
done on the methodological framework set out above.  
 
A. Provisions providing protections for foreign investors  
 
This type of assessment is very different from previous HRIAs of trade agreements 
which have focused on trade in goods, services and intellectual property protection. 
There are a number of different types of assessment which could be undertaken with 
regard to investment provisions. One could, for instance, analyse the extent to which 
any ‘stabilisation clauses’ in the agreement might lead to governments not bringing in 
legislative or other policy instruments to protect human rights which they otherwise 
would. The propensity for stabilization clauses to lead to such regulatory chill is a 
major concern.40 Conducting an impact assessment of such clauses would be very 
difficult, particularly in respect of the extremely complex causation issues. It will be 
difficult (although not impossible) to find compelling evidence that a particular 
stabilization clause has been the primary cause of failure to legislate to better protect 
human rights, given the number of possible alternative (and perhaps even 
overlapping) domestic causes for such failures.  
 
Perhaps the clearest issue for analysis by an HRIA is the extent to which provisions in 
the FTA which protect foreign investors, (and in particular the ability of MNCs to 
invoke international investment arbitration procedures) might lead to increased 
investment by foreign firms who might then commit or be complicit in human rights 
violations. This type of assessment would require at least the following key 
methodological steps (others are left out because of the lack of detail in the scenario): 

1. Map the ‘baseline’ human rights situation including relevant human rights law 
(national and international) and the identification of key communities and 
other groups whose human rights are most likely to be endangered by the 
provisions in question (e.g. workers in the extractive industries and 
communities otherwise directly impacted upon by extraction activities)    

2. Develop an understanding of the investor protection provisions in the FTA, 
and how it compares and contrasts with other investor protection provisions 
which are already has in place with other countries (e.g. under NAFTA).  

3. Make an assessment of the (predicted) increases in investment as a result of 
those provisions (through e.g. case studies of countries which have already 
implemented similar provisions in other trade agreements, modelling studies 
etc.), with a particular focus on areas of investment where human rights 
violations are more likely (e.g. in mining and extractive sectors). NB: The 
relationship between investment agreements and increases in levels of 
investment is very difficult to ascertain. Since writing this outline initially 
concerns have been raised about the validity of this stage of the process. 

4. Use  indicators to measure whether increased human rights violations have 
occurred/will occur post-investment agreement and the extent of such human 
rights violations 

5. Analyse the type and extent of human rights violations committed by investors 
already operating in the country in those industries and/or investors operating 
in other comparable countries.  
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6. Consult with local communities and other key actors in order to ascertain 
particular communities where violations have occurred and the nature and 
extent of those violations, measured against the indicators developed. This 
stage could utilise HRIAs already undertaken of investment projects 
undertaken with regard to Canadian firms.41 

7. Analyse how investor protections might lead/have led to increased activity by 
companies responsible for/complicit in human rights violations and conclude 
on the (predicted) volume and nature of those violations  

8. Make recommendations, as necessary, with regard to how investor provisions 
need to be amended/rejected in order to prevent human rights violations being 
caused by the agreement or other measures which are needed.  

9. Make recommendations on the nature of the monitoring which is required, 
post-implementation in order to assess any human rights violations which 
occur in the future.   

 
B. Provisions protecting labour rights   
 
As with any other set of provisions in the FTA, provisions protecting labour rights 
can be assessed separately, and conclusions reached on their impact. Such an 
assessment will be attempting to gauge the extent to which provisions in the 
agreement (or in any side accord) effectively protect the rights of workers, and/or 
will lead to a decrease in the violation of labour rights. They will therefore be 
concentrating primarily on the degree of positive and intentional impact such 
additional labour regulation might produce, as opposed to the potential negative 
and unintentional impact of e.g. investment provisions. Therefore, it will be 
important to make sure that, to the extent that such provisions are found to have a 
positive impact, this does not lead to an endorsement, from the human rights 
perspective, of the FTA as a whole.  
 
In terms of the methodological approach of any assessment undertaken, this 
should include the following key steps:  
1. Map the ‘baseline’ human rights situation including relevant human rights law 

and the identification of the type of labour rights violations which are 
currently prevalent and workers most likely to suffer from those types of 
violations  

2. Identify the type of labour provisions set out in the Agreement/Side Accord 
and their method of enforcement/promotion 

3. Consult with key stakeholders (workers, union representatives, government 
officials etc.) regarding the perceptions of the likely impact of the labour 
provisions. 

4. In the case of an ex ante HRIA, identify other countries with comparable 
labour issues to those faced and with similar labour provisions in trade 
agreements already in force.  

5. Assess the effectiveness of the Side Accord in enhancing labour rights 
protection in identified countries. This will include quantitative analysis of the 
numbers of labour rights violations pre- and post- Agreement, qualitative 
analysis of the perceived impact of the Accord in changing practices through 
interviews with e.g. government officials, union officials, workers in key 
industries etc in those countries.   
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6. Take into account alternative causal explanations for increase/decrease in 
labour protection in identified countries (e.g. increased national protection of 
labour rights unrelated to the trade agreement in question etc.) 

7. Assess the (likely) impact of these provision in light of the above analysis and, 
to the extent considered appropriate, make recommendations with regard to 
amendment/rejection of the provisions in question and/or alternative forms of 
labour protection.  

8. Make recommendations on the nature of the monitoring which is required, 
post-implementation in order to assess the impact of the provisions as enacted.   
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